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NICHOLAS HILL. 


By Hon. MatTrHew Ha te. 


**C*UCH is the evanescence of a great law- 
yer'’s fame, that some of your readers 
may not have heard of Nicholas Hill.” 

So Mr. Grosvenor P. Lowrey wrote in his 
article on John K. Porter, in the GREEN 
BAG for August, 1892. 

Mr. Lowrey’s remark is doubtless true. 
No better illustration of the ‘‘ evanescence 
of a great lawyer’s fame” can be found than 
the case of Nicholas Hilf When he died 
less than forty years ago (May 1, 1859), he 
was generally considered as the first lawyer 
in the State of New York. In the language 
of the committee of the Bar of the City of 
New York which prepared a memorial of 
his life and services, ‘‘ It is not too much to 
say that by the common consent of the Bar, 
Mr. Hill stood foremost among the first.” 
Mr. Justice Nelson, then of the Supreme 
Court of the United States, who presided at 
the Bar meeting held in New York City on 
the occasion of his death, said: “I have 
known Mr. Hill ever since he came into the 
profession, and have witnessed his advance 
in distinction until he had reached and stood 
in the very front rank of the Bar of New 
York.” 

Mr. Charles O’Conor said at the same 
meeting, “‘When summoned from earth, 
though he had only attained his fifty-third 
year, he held confessedly the first place at 
our Bar.” Similar words were spoken and 
written by many of his contemporaries who 
knew him well, and were acquainted not 
only with his professional, but with his 
private life; and still it may well be doubted 
whether even in this, the city where the 








greater part of his professional work was 
done, and where he died, a majority of the 
younger members of the legal profession, 
if not quite in the condition described by 
Mr. Lowrey, are not without anything but 
the vaguest impressions of his professional 
standing and labors. His full-length portrait 
hangs in the State Capitol, with those of 
Abraham Van Vechten, Daniel Cady and 
others. Seven volumes of reports bear wit- 
ness to his industry, acuteness and learning, 
as do also his reported briefs in many of 
the cases which he argued in the highest 
courts of the State. But the memory of the 
great lawyer has faded away. But few are 
left who knew him personally ; and but little 
information respecting him is accessible to 
the public, or even to the ordinary profes- 
sional His character, labors, and 
services to the profession were such, how- 
ever, as to justify an attempt on the part 
of the writer to revive his memory in this 
generation, in the hope that others having 
more time and better opportunities for col- 
lecting facts, may perform more thoroughly 
and fully the biographical work which his 
eminence as a lawyer would seem to war- 
rant and require. 

Nicholas Hill, the son of Rev. Nicholas 
Hill, was born in Florida, Montgomery 
County, New York, in the year 1805. His 
great-grandfather, Adam Hill, was born in 
the County of Derry, Ireland, and died at © 
Schenectady, New York, December 10, 
1764. Nicholas Hill, Senior, was the eldest 
son of Henry Hill, who was the son of Adam 
Hill. He seems to have been a remarkable 


reader. 
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man. When he was only ten years old, he 


| 


with his brother Henry, who was only eight, | 
left their home and enlisted as drummer | 


boys in the Revolutionary army at Albany. 


His original discharge, signed by General | 


Washington and now in the possession of | 
the daughter of the subject of this sketch, | 
states the fact that on the eighth day of June, | 


1783, Nicholas Hill, sergeant in the First | 


New York Regiment, “ having 
served the United States for five years, and 
enlisted for the war only, is hereby dis- 
charged from the American Army.” At the 


foot of this discharge is a memorandum 


faithfully | 


Mr. Hill, Sr., afterwards became a Meth- 
odist minister. He is said to have been 
“aman of great physical strength, of great 
force of character, stern in principle, pure 
in purpose, simple, yet impressively elo- 
quent and earnest.” He had four wives, 
by each of whom he had children. The 
subject of this sketch, Nicholas Hill, Jr., 
was the ninth and youngest child of his 
first wife, whose maiden name was Anna 


| Newkirk. She died in 1810. The youngest 


signed by Cornelius Van Dyck, Lieutenant- | 


Colonel, that the above sergeant Nicholas 


Hill has been honored with the badge of | 


merit for five years’ faithful service. En- 
dorsed upon the paper in Mr. Hill’s hand- 
writing is the following: 
name was Benjamin Hicks, Nicholas Hill.” 


“My captain’s | 


This discharge would indicate that Mr. Hill’s | 


connection with the army began in 1778, as 
five years from the date of discharge would 


only take the service back to that year, but | 


the theory of Mr. John L. Hill of New 


York, the youngest child of Nicholas Hill, | 
Sr., is that the term of years spoken of in 


the discharge is not exact. He says his 
father always spoke of his term of service as 
nearly seven years, and that he used to say 


that his enlistment was when he was only | 


ten years old, and that it was in the winter 
of 1776. He was born in December, 1766. 
Mr. John L. Hill is of the opinion that his 
father and uncle, being then mere children, 
went to Capt. Hicks’s company at the time 
indicated during the winter of 1776-7, and 
that, perhaps, on account of their youth, they 
were not enrolled as members of the com- 
pany until 1778, although before enrollment 
permitted to play the fife or beat the drum 


in the company. However this may be, 


there can be no doubt that from the age of 
twelve to that of seventeen, Nicholas Hill, 
Sr., was an enlisted soldier in the American 
Army. 


son of Nicholas Hill, Sr., the only child 
of his fourth wife, John L. Hill, Esq., is 
now a prominent lawyer in New York City. 
He was the eighteenth child of Rev. 
Nicholas Hill, and to him the writer of this 
sketch is indebted for many of the facts 
above mentioned relating to the Hill family. 
Rev. Nicholas Hill died in 1856, at the 
advanced age of ninety, his son Nicholas 
surviving him only about three years. 
Nicholas Hill, Jr., left his home at an 
early age to carve his own fortune. He 
maintained himself by teaching school, sur- 
veying farms, and similar labors while he 
studied law, first in Montgomery, and after- 
wards in Schoharie County, until in August, 
1829, he was admitted to the Bar, and en- 
tered into partnership with Deodatus Wright, 
then of Amsterdam, N. Y., afterwards of Al- 
bany, and for a time justice of the N. Y. 
Supreme Court. Shortly afterwards, Judge 
Esek Cowen of Saratoga, who was engaged 
in the preparation of notes to Phillips on 


Evidence, associated Mr. Hill with him. 


| This work, commonly cited as Cowen & 


Hill’s Notes, is one of great erudition. Mr. 
O’Conor in his remarks at the meeting of 
the Bar above referred to, refers to it as a 
“gigantic task” of which he says Mr. Hill 
performed a large part. He also’says that 
‘‘whole libraries were taken up and their 
contents reproduced in a form the most use- 
ful to the Bench and the practitioner that 
could have been devised.” The work had 
been commenced and considerable progress 
made therein by Judge Cowen before Mr. 
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Hill became associated with him. Stephen P. 
Nash, Esq., of New York, who was a student 
in Judge Cowen’s office at the time, testifies 
that this period of his life was “one of in- 


| 


dered, however, by the Supreme Court (3 
Hill, 399), awarding the custody of the 


| child to the father. 


cessant, laborious and faithful industry.” | 
The work itself, although for many years | 


very frequently cited and much used, espe- 


cially in the State of New York, in the | 


accumulation of modern books has gone to 
a great extent out of general use, but it is 
even yet of great practical value, fully and 


| resigning it in April, 1837. 


thoroughly discussing many branches of the | 


law coming properly under the head of evi- 
dence, and digesting with great faithfulness 
and accuracy the cases both in England and 
in this country, bearing upon the questions 
involved. 


This work was published in 1839. The | 


completion of it was interrupted by Mr. 
Hill’s professional labors, as he had some 
years previously opened an office at Sara- 
toga, which at that time was quite a center 
of legal activity, being the home of Judge 
Cowen, Chancellor Walworth and Judge 
Willard. 

In the summer of 1839, Mr. Hill was re- 
tained in the then celebrated case of People 


ex rel. Barry v. Mercein (8 Paige, 47, 3 Hill, | 


399, 15 Wend. 64, 83). The case involved 
the question of the custody of an infant 
child as between the claims of a father and 
a mother who had separated. Mr. James 
W. Gerard, who was Mr. Hill’s opponent in 
this case, said at the Bar meeting above re- 


legal knowledge which he evinced on that 
occasion first brought him into public no- 
tice, and laid the foundation of his future 


fame.” He says that “ Mr. Hill, represent- 


While Mr. Hill resided in Saratoga 
Springs, he was, in September, 1836, ap- 
pointed by the Court of General Sessions, 
District Attorney of Saratoga County, which 
office he held, however, but a few months, 
While still in 
Saratoga, he was appointed State Reporter, 
and after the preparation at Saratoga of one 
or two volumes of his reports, removed to 
Albany with Sidney J. Cowen, the son of 
Judge Cowen. He held the office of State 
Reporter from 1840 until 1845, when he re- 
signed this office. He issued seven volumes 
of reports of the decisions of the Court of 
Errors and the Supreme Court. The fol- 
lowing remarks of Mr. Nash, at the Bar 
meeting to which reference has already been 
made, contain a just and fair representation 
of Mr. Hill’s work in the preparation of these 
reports : — 

“In preparing the cases for the press, he 
labored to compress the statements of fact 
into the smallest space, and removed from 
the opinions of the judges such details as 
his own narrative rendered superfluous. He 
spent hours in condensing and remodeling 
the syllabus or head-note, till it should suc- 
cinctly, clearly and accurately express the 
very point of the decision, and frequently 
added valuable discussions on kindred topics 


| suggested by the reported case. 
ferred to, that “the zeal, intelligence and | 


ing the father, had thoroughly stored his | 
mind with all the book-learning of the com- | 


mon law of England, and piled his authori- 


ties one upon the other, mountain high, in | 


favor of the father’s paramount claim to the 
custody of his child.” 
Chancellor Walworth was in favor of the 
mother. A decision was afterwards ren- 


The decision of | 


‘“His reports have been very generally 
considered as models in every respect. No 
copyright price per volume could tempt him 
to swell their number, to heap into them 
masses of mere print, or to do his work 
hurriedly or negligently. They will bear 
the most rigid scrutiny as specimens of hon- 


| est, faithful book-making.” 


Judge Cowen’s law library was considered, 
during his life, one of the largest and best in 
the country. It was designed to be com- 


| plete in English and American reports, and 
also contained a full line of valuable text- 
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books. Mr. Sidney J. Cowen brought this 
library with him to Albany, and Mr. Hill 
had the use and enjoyment of it during Mr. 
Cowen’s life; but not long after their re- 
moval to Albany, Mr. Cowen, died. His 
father, Judge Esek Cowen, died in 1844. 
After the death of the son, it became neces- 
sary in the settlement of his estate, to sell 
this library. It was bought by Peter Cag- 
ger, Esq., who had just then dissolved a 
long connection with the distinguished law- 
yer Samuel Stevens. That library consti- 
tuted one of the inducements that led to 
Mr. Hill’s partnership with Mr. Cowen. 
Prior to this time, and after Mr. Cowen’s 
death, he had been associated with Deoda- 
tus Wright and with Stephen P. Nash; 
but that association was dissolved, and on 
the termination of his office as State Re- 
porter, he entered into partnership with 
Peter Cagger, and soon afterwards Hon. John 
K. Porter became a member of the firm, 
which for many years commanded a large 
and extensive practice in Albany, under the 
name of Hill, Cagger & Porter. By this ar- 
rangement Mr. Hill was enabled to continue 
in the enjoyment of the books which had so 
long been his companions, and that library, 
until the end of his life, was, in one sense, 
Mr. Hill’s home. 
portion of his time both by day and by 


There he spent a great 


night, and it was doubtless owing 
work among these books that his 
cut short at an age when he ought to have 
had many years remaining for work in his 
profession. While on this subject, it may 
be well to trace the history of this library 
down to the present time. After Mr. Hill’s 
death, Mr. Porter was elected judge of the 
Court of Appeals, which office he resigned 
after a few years, and went to the City of 
New York, where became the senior 
member of Porter, Lowrey, Soren & Stone, 
a firm which enjoyed a large and lucrative 
practice in that city. After Judge Porter 


to over- 
life was 


he 


left Mr. Cagger, Samuel Hand, afterwards 
judge of the Court of Appeals, became a 


| 





—___—,—___ 





partner of Mr. Cagger, and the library re- 
mained in the office of Cagger & Hand. In 
1868, Mr. Cagger, while driving with John 
E. Devlin, Esq., in Central Park, in the City 
of New York, during a session of the Demo- 
cratic National Convention which nomi- 
nated Horatio Seymour for President, was 
thrown from the buggy in which they were 
seated, and, striking his head upon a stone, 
was instantly killed. In the autumn of that 
year, Mr. Hand associated with himself 
Matthew Hale and Nathan Swartz, under 
the firm name of Hand, Hale & Swartz. 
Afterwards Charles S. Fairchild, who was 
later Attorney-General of the State, and 
still later a member of President Cleveland’s 
Cabinet, Secretary of the Treasury, 
became a member of the firm, which was 
continued under the name of Hand, Hale, 
Swartz & Fairchild. Mr. Fairchild, when 
elected Attorney-General in 1875, retired 
from the firm, and Mr. Swartz died in 1878, 
and the firm was continued for some time 
under the name of Hand & Hale, and Hand, 
Hale & Bulkeley. The Cowen library, as 
increased by accumulations from year to 
year, remained in the ownership and posses- 
sion of these various firms. Mr. Hand was 
appointed by Governor Robinson as Judge 
of the Court of Appeals in place of judge 
Allen, deceased, and served a few months in 
the year 1878. In 1881 the firm was broken 
up, Judge Hand continuing practice by him- 
self mainly in the Court of Appeals, and 
retaining the old Cowen library with the 
additions thereto. Judge Hand died in 1886, 
leaving this library to his son, Billings 
Learned Hand, then a minor, now in the 
senior class of the Harvard Law School, 
who is now the owner of this library, which 
is still one of the largest and most complete 
private law libraries in the State of New 
York. 

Mr. Hill never held any public offices 
except the two already referred to, namely, 
that of District Attorney of Saratoga County, 
and New York State Reporter. He was 


as 
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never an aspirant for office, and was only 
interested in politics so far as questions of 
principle were involved. He was always a 
man of great public spirit, having inherited 
from his father a strong sentiment of patri- 
otism which nothing ever diminished. 

No collection of Mr. Hill’s briefs or 
opinions has ever been published. The 
library which has been already mentioned, 
and which is now the property of Mr. Hand, 
contains many such briefs and opinions 
bound up with cases in the manner usual 
with practicing lawyers who are in the habit 
of arguing cases on appeal. The opinions 
to which reference is made were such as 
were written in his private practice. His 
judgment in legal matters was so highly 
appreciated that he was often called upon 
for his professional opinion. In the volumes 
of his reports are many notes of great value, 
which illustrate the clearness of his mind, 
and the thoroughness of his research. As 
an example, reference is made to the note 
on the writ of habeas corpus contained in 3 
Hill, page 647 and following pages, which 
constitutes a complete treatise on the sub- 
ject under the statutes of the State of New 
York, as well as at the common law, citing 


decisions up to that date (1842). From. 


the time of his resignation of the State 
Reportership in 1844 up to the date of his 
death in 1859, Mr. Hill’s practice was 
mainly confined to the argument of causes 
on appeal. During this period he probably 
argued a greater proportion of causes in 
the Court of Appeals than any other coun- 
sel. Indeed, it may safely be stated that 
no lawyer in the State of New York before 
or since (with the exception perhaps of 
Judge Samuel Hand), has during the same 
length of time taken part in so many argu- 
ments in the highest appellate court of the 
State. At that time, country lawyers and 
lawyers in the city of New York were not 
generally in the habit of going to Albany 
to argue their own cases in the Court of 
Appeals or in the Supreme Court. 





There were a few leading lawyers in 
Albany, like Samuel Stevens, Marcus T. 
Reynolds, and afterwards Nicholas Hill and 
John: H. Reynolds and some others, who 
were most usually retained by lawyers in 
other parts of the State to argue their cases 
on appeal. Among these, without any 
disparagement of the others, it may truly 
be said that Mr. Hill was chief. He was 
noted for the keenness of his analysis, the 
clearness and conciseness of his statements 
both of fact and law, and the excellence of 
his judgment, which enabled him to discuss 
fully the material points in a case, without 
wasting his time or energy upon minor and 
unimportant considerations. Perhaps no 
lawyer in the State of New York has ever 
had so happy a faculty of condensation, 
without sacrificing any point. This was, 
of course, to a great extent, owing to the 
possession of a keen discriminating intellect ; 
but it could never have been accomplished 
unless such intellect had been united with 
indomitable industry. He loved his pro- 
fession as few men in this country have ever 
loved it; but it is the testimony of his 
cotemporaries who knew him well that, 
while his life was devoted to his profession, 
to the detriment of his health and the 
shortening of his life, he had many tastes 
outside of the law. Again, to quote Mr. 
Nash, who knew him well, ‘he was familiar 
with the best English literature, and a lover 
of good books; and when he could throw 
off the thoughts of his work, he was a most 
delightful and congenial companion. His 
tastes were refined, his sensibilities lively 
and delicate, his nature frank and without 
guile, his heart warm and true.” And he 
says, ‘‘For myself, I can never forget how 
much I am indebted to him for example, 
guidance, encouragement, nor the unfailing 
kindness which in boyhood and ever after- 
wards I always received from him.” 

A sketch of Nicholas Hill would be entirely 
inadequate without some reference to his 
briefs and arguments, for it was to these, 
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many of which were published in the current 
volumes of reports, and were read by the 
profession throughout the State of New 
York, and probably extensively throughout 
the country, that he mainly owed his great 
reputation at the bar. The brief in Silsbury 
vy. McCoon (3 N. Y. 379) is one of the 
most noteworthy, and is given with con- 


siderable fullness in a note to the report. | 
The proposition established in that case | 


was, that where a quantity of corn was 
taken from the owner by a willful trespasser, 
and converted by him into whiskey, the 
property was not changed, and that the 


whiskey belonged to the owner of the origi- | 


nal material, and that a creditor having an 
execution against the owner of the corn 


opinion of that court, which was under re- 
view. It may be remarked that at that 
time judges in the State of New York were 
allowed to sit in review of their own deci- 
sions; a practice which was prohibited by 
the new judiciary article adopted in 1870, 
and since that time has not been allowed. 
The case was twice argued in the Court of 
Appeals by Mr. Hill, the judges on the first 
argument being equally divided in opinion. 

Thomas v. Winchester (6 N. Y. 396) is 
another case in which Mr. Hill, as counsel 
for the respondents, succeeded in sustaining 
a judgment of the Supreme Court estab- 
lishing a principle which is now well settled 
and familiar. In that case, the defendants 


_were engaged in putting up and vending 


might seize the whiskey and sell it to satisfy | 


his debt. In his argument in this case, 
where he succeeded in reversing the judg- 
ment of the Supreme Court, Mr. Hill 
thoroughly and clearly explained the pro- 
civil law relating to this 
question, and argued that the common law 
did not differ from the civil law, where the 


visions of the 


confusion of goods had been the result of a | 


wrongful design and intent, and was not 
merely from negligence or inadvertence. 
Mr. Hill in his brief says that the civil law 


' same might be administered. 


vegetable extracts in the city of New York. 
Among the extracts so prepared and sold 
by them were those known respectively as 
the extract of dandelion, and the extract of 
belladonna, the former a mild and harmless 
medicine, and the latter a vegetable poison 
which, if taken as a medicine in such quanti- 
ty as might be safely administered of the 
former, would destroy the life or seriously 
impair the health of a person to whom the 
The defend- 


_ ants sold a jar of the extract of belladonna, 


from which the common law on this subject | 


was derived, made a plain distinction be- 
tween dona fide and fraudulent accession, 
holding that no title could in any case be 
latter; that this 


obtained by the is a 


principle of the common law, having been | 


adopted along with the general law of ac- 


cession, and expressly recognized by various 
common law decisions; and he contended 
that the arguments against it were founded 
on views not sanctioned by the common 
law. 

In this case, the Court of Appeals, by a 
vote of five to two, reversed the judgment 
of the Supreme Court and sustained Mr. 


’ Hill's position. A dissenting opinion was 


written by Chief-Judge Bronson, who as 
justice of the Supreme Court delivered the 


which had been labeled by them as the 
extract of dandelion, to one Aspinwall, who 
afterwards sold it to one Foord, a druggist 
in Cazenovia, of whom the plaintiff, Mrs. 
Thomas, bought it, and believing it to be the 
extract of dandelion which had been pre- 
scribed for her by her physician, took it, and 
The 


was very greatly injured in health. 


_ complaint averred that the injury was caused 


| 
| 
} 
| 
| 
| 
| 
| 
| 
} 


! 
| 


by the negligence and unskillfulness of the 
defendant in putting up and falsely labeling 
the jar of belladonna as dandelion, whereby 
the plaintiff, as well as the druggists and all 
of the persons through whose hands it 
passed, were induced to believe, and did be- 
lieve that it contained the extract of dande- 
lion, 

It was contended on the part of the 
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defendants that the action could not be sus- 
tained, because there was no connection, 


transaction or privity between them andthe | 


plaintiff. 

Mr. Hill, in his brief, laid down the prop- 
osition that affixing a false label to a poison 
and sending it into the market in that 





The brief in this case was one of Mr. Hill's 
ablest. The point which was decided in 
favor of the plaintiff was that a foreign 
corporation was within the exception to the 
operation of the statute of limitations, by 


| which the time of absence from the State 


condition, so as to mislead others and en- 


danger human life, was an unlawful act for 


which the defendant was responsible whether | 


he did it willfully or negligently, and that to 


entitle the aggrieved party to sue in such | 


case, no privity was necessary, except such 
as is created by the unlawful act and the 
consequential injury, privity of contract 
being out of the question; that the injury 
was not rendered too remote to sustain a 
recovery because separated from the unlaw- 
ful act by intervening events, however 
numerous, provided they were the natural 
and probable consequences of the act; that 
is, such as would be likely to follow and 
might be easily foreseen; that where the 
unlawful act was in its nature likely to pro- 
duce the very events which followed, the 
author of it may be treated as having caused 
each succeeding event, although they may 
consist of the acts of third persons; that the 
false label was not only likely to mislead 
druggists and others into the mistakes which 
followed in this instance, but such was its 
direct and almost inevitable tendency ; these 
propositions were fortified by the citation 
of numerous authorities both English and 
American, and were sustained by the Court. 
The principle established by this case has 
been followed in subsequent decisions both in 
New York and elsewhere, and may now be 
considered as the settled law of the land. 


and conciseness, as well as the industry 
shown in the collation and citation of au- 
thorities. 

The last case argued by Mr. Hill in the 
Court of Appeals was that of Olcott v. 
Tioga Railroad Company (20 N.Y. 210), 
which was not decided until after his death. 





was not to be taken as any part of the time 
limited for the commencement of an action 
against it. Mr. Hill took the ground in his 
brief that the statute of limitations was to be 
construed by looking at all its parts, and 
endeavoring to collect from the whole a 
uniform, consistent and rational line of poli- 
cy; that the legislative intent or will is to 
control, irrespective of what was due to the 
mere proprieties of language or the strict 
grammatical import of isolated words or 
phrases; that an intent to do what was 
unjust, or to discriminate unjustly and with- 
out reason between different cases of a like 
kind, was not to be ascribed to the legisla- 
ture, unless expressed with irresistible clear- 
ness, and that these doctrines were especially 
applicable to those clauses in the statute of 
limitations which purport to save demands, 
where there has been no opportunity of suing 
the defendant by reason of his non-residence, 
absence or otherwise.. The Court in this 
case sustained Mr. Hill’s position, reversed 
the judgment of the court below in favor of 
the defendant, and overruled the case of 
Faulkner v. Delaware & Raritan Canal Co., 
decided by the New York Supreme Court 
(1 Denio, 441). 

In looking over the reports and the briefs 
of Mr. Hill, one is impressed with the great 
variety of the cases which he argued. He 
seemed equally at home in cases at common 


law and suits in equity, in actions of tort 
Mr. Hill’s brief is remarkable for its clearness | 


and actions upon contract. Some of his 
strongest and most successful arguments 


| were in criminal cases. 


| 
| 
| 
| 


Mr. Hill was not an orator in the ordinary 
sense of the word. His manner was cool 
and unimpassioned. His arguments were 
not an appeal to the sympathies or prejudices 
of the court, but were based upon reason 
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and authority. 
argument was so great as often to produce 
the effect of eloquence, although he did 
not seck a reputation for eloquence. 

In the case of McMahon v. Harrison (6 
N. Y. 443), Mr. Hill successfully contended 
that a professional gambler was ‘ incompe- 
tent by reason of improvidence,” and thus 
within a statute of the State of New York, 
which prohibited letters of administration to 
be granted to a person thus incompetent, 
although the evidence showed that, as a gam- 
bler, he had, up to the time that the testimony 
was given, been successful. It is said that 
one of the judges of the court remarked, at 
the adjournment, that Mr. Hill’s argument 
was ‘‘ the most eloquent and convincing that 
he had ever listened to.” 

He was not adapted to the conducting of 
jury trials, and very rarely in that portion 
of his life which succeeded his removal 
to Albany, participated in such trials, ex- 


= | 
His clearness and force of | 





cept as an adviser, and sometimes in the | 


argument of important questions of evidence 
which arose during the progress of a trial. 
The writer has been told by those who knew 
him while a member of the firm of Hill, 
Cagger & Porter, that they never knew Mr. 
Hill to sum up a case before a jury. This 
was partly owing to the fact that the de- 
mands upon him in the appellate courts, and 
in important cases on the equity side in the 
United States Circuit Court, like the Hud- 
son River Bridge cases, necessarily occu- 
pied most of his time. But it was doubt- 
less still more owing to the fact that he 
much preferred the preparation of briefs 
and arguments, and the argument of causes 
on appeal, to the trial of cases at wisé prius. 

Those who were associated with Mr. Hill, 
either as counsel, or as students or assistants 
in his office, ali unite in bearing the highest 
testimony to the amiability and unselfish- 
ness of his private character. The writer 
been with a letter from the 


has favored 


Hon. William D. Veeder of Brooklyn, for- 
merly Surrogate of King’s County, from 





which he is permitted to make the follow- 
ing extract. Mr. Veeder says: — 

‘My first recollection of Mr. Nicholas 
Hill was early in 1857, when he was in the 
zenith of his fame as a lawyer, and when he 
was regarded as one of the leading lawyers 
of the country. Iwas then a student in the 
law office of Nicholas Hill, Peter Cagger and 
John K. Porter, who were associated to- 
gether under the name of Hill, Cagger & 
Porter. Mr. Hill was at that time chiefly 
engaged in the argument of cases in our 
Court of Appeals and in the United States 
Supreme Court. I soon found him very 
pleasant and agreeable, and heard him utter 
many encouraging words to the students in 
the office, and to me personally he was most 
kind. I remember the beginning of his at- 
tention to me: being in the library, he asked 
me to hand him authorities or books from 
the racks, which soon developed into a field 
of learning for myself, which has been in- 
valuable to me all my life. 
quently state a proposition that he was con- 
sidering, and ask me to see what I could 
find that I thought— using his language — 
‘would fit,’ and it is a pleasure for me to say 
that however clumsily | may have discharged 
that duty, I was never discouraged by him, 
but on the contrary, in the most amiable 
way, he would devote himself to explaining 
to me wherein the case did or did not apply. 
He was an untiring worker, often working 
until the small hours in the morning in the 
library. At that time the firm’s library 
was the most complete of any private law 
library in this State. The labor then of 
finding cases reported bearing upon a point 
was far greater than it is now, the digests 
or reports of the cases being then so much 
Mr. Hill was exclusively de- 


He would fre- 


less complete. 
voted, as I knew him, or saw him, to the 
consideration of legal questions. He seemed 
to give no attention to himself personally, 
and it was a matter of amusement in the 
office, the almost invariabie habit he had of 
overlooking or forgetting his own matters. 
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I remember occasions when he would order 
hats and gloves to be sent to the office, and 
they would remain there unused and evi- 
dently entirely forgotten by him, until some 
member of his family would come in, and 
then began a house-cleaning and gathering 
together of the many things which Mr. Hill 
had sent to the office and had never used. 
It was said that he would go to the tailor’s 
and order a suit of clothes, and perhaps the 
very next day give the same order over 
again, and had to be reminded that such 
an order had been already given. I don’t 
believe he knew anything about financial 
matters, for he seemed to depend entirely 
upon Mr. Cagger, and would approach Mr. 
Cagger and inquire if he could have some 
money, just as deferentially as any of us 
boys in the office, or in a manner that would 
indicate that it had just occurred to him 
that he needed some money. I thought 
then, and my experience since proves, that 
that office was one of the best equipped 
offices of general practice in the State. My 
last recollection of Mr. Hill in court was in 
the argument of the celebrated Albany 
Bridge case, which took place before the 
United States Circuit Court, in the City of 
New York, in which case my recollection is 
that Hon. Reverdy Johnson was the leading 
counsel on the other side. Mr. Hill was nota 
demonstrative man, nor was he at all repell- 
ing. There was that about him which 
almost immediately won your confidence 
and respect, without any demonstration on 
his part. A few simple, concise expressions 
would direct your mind and your friendship 
towards him. And while he was absorbed 
in his cases, he always had room in his 
great mind to be instructive and considerate. 
Somehow I cannot call back many incidents 
or characteristics of Mr. Hill. I am so oc- 
cupied that I have been very tardy in send- 
ing you even this. Perhaps you will recall 
other anecdotes that I have before stated. 
One now comes up. On one occasion Mr. 
Dean Richmond was in the library, and 








while conversing with Mr. Hill, related his 
experience with a colporteur, or distributor 
of tracts, on the railway trains. Mr. Rich- 
mond had recently issued an order prohibit- 
ing such distribution. It will be remem- 
bered that at that time there were no 
sleeping-cars, and what little rest or sleep 
passengers might obtain was by sleeping in 
their seats, and these distributors would 
frequently wake up a passenger and en- 
deavor to interest him in some religious 
matter. Mr. Richmond’s story was that he 
had that morning come in from Buffalo, and 
while on the train he met one of these gen- 
tlemen, who vehemently berated him (Rich- 
mond), of course not knowing that he was 
addressing Mr. Richmond, the president of 
the road, for his action, characterizing it as 
sacrilegious to prohibit the distribution of 
religious information. In relating this con- 
versation to Mr. Hill, Mr. Richmond elab- 
orated the remarks of the religious gentle- 
man with a great many profane or ‘cuss’ 
words, which was well known to be an un- 
fortunate habit of Mr. Richmond’s, although 
not at all malicious. Mr. Hill heard him 
patiently, asked him to repeat what the 
minister said carefully, and after he had 
repeated it, embellishing it still more, Mr. 
Hill quietly remarked, ‘Why, Mr. Rich- 
mond, did the Dominie swear like that?’”’ 
Mr. Hill left surviving him a widow and 
two children. Edward Bayard Hill, his only 
surviving son, was admitted to the Bar in 
Albany. Just as he was entering upon his 
professional career the war of the Rebellion 
broke out, and he immediately went to 
Washington through Baltimore, a journey 
which at that time was attended with some 
difficulty and danger, and carried important 
military intelligence to the government. He 
was appointed a lieutenant in the regular 
army, and commanded a battery in the first 
Bull Run battle. He obtained the credit of 
saving his battery and bringing it back to 
the Union lines uncaptured and unsurren- 
dered. Early in the summer of 1862, at one 
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of the battles on the Chickahominy, he was 


wounded by a minie ball which entered his | 
wrist and came out near the shoulder. The | 


wound, although serious, was not deemed 
mortal, but he was brought to the Brevoort 


House in New York, where he died on the 
thirteenth day of June, 1862. Mr. Hill’s only 
daughter is the wife of Samuel A. Noyes, 
Esq., a practicing lawyer in New York 
City. 
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THE SURRATT CAUSE CELEBRE. 
By A. Oakey HALL. 


HE case of the young Italian girl who 
was sentenced to execution for the 
murder of her traitorous lover in New York 
City has excited marked attention over the 
Union, and revived. the always emotional 
question whether a woman should ever be 
put to capital punishment, 

Thirty years ago last summer the attention 
of the whole country was aroused by the 
same question through a trial that in national 
interest has been equaled only by the prose- 
cution of Aaron Burr. 

The details of the prosecution, conviction, 
and hanging of Mrs. Mary E. Surratt at the 
national capital in July, 1865, are so in- 
definitely known to this generation that an 
article purporting to present the legal and 
historic features formed by those details may 
not prove uninteresting. These remain the 
more interesting when she became, after her 
death and burial, substantially declared ille- 
gally convicted, and in effect entitled to a new 
trial, through what is known in the legal pro- 
fession as the Milligan decision in the Federal 
Supreme Court. Mrs. Surratt was tried and 
condemned by a military court-martial held 
outside of military lines, and was denied in- 
dictment and arraignment in a court of civil 
jurisdiction against her application therefor. 
Several months before the condemnation of 
Mrs. Surratt, one Lambdin P. Millgan of 
Indiana had been sentenced by a Military 
Commission, sitting at the capital of that 
State, to be executed after conviction by it 
for conspiracy against the United States 
Government, for affording aid and comfort to 
Confederates, for inciting insurrection, for 
divers disloyal practices, and although a 
civilian) for violation of the laws of war. 
His objections to the jurisdiction of the 
Military Commission and the propriety of 
his denial of civil trial came before the Fed- 
eral Supreme Court six months subsequent 





to the execution of Mrs. Surratt; when all 
the judges decided that the Military Com- 
mission had no jurisdiction to try Milligan, 
that he should have been tried by a civil 
court, and that the findings and sentence 
were void, wherefore they discharged him. 
The only difference between jurisdiction in 
his case and that for Mrs. Surratt —and in 
her favor — was that the Milligan trial pro- 
ceeded while the Civil War was raging, and 
that her trial began after it had ended. 
But this is somewhat, yet understandingly, 
anticipating the occurrences at the Surratt 
hearings. 

Those began on May 10, 1865, twenty- 
six days after the assassination of President 
Lincoln and the contemporaneous murder- 
ous midnight attempt upon the lives of 
Secretary Seward and his son. The trial 
proceeded during a time when the body 
politic of the nation throbbed with such in- 
tense excitement as in the memory of this 
generation accompanied the Guiteau assassi- 
nation of President Garfield. The entire 
North, while Mrs. Surratt was being tried, 
echoed a wild cry for legal vengeance that 
first came from Washington. Moreover on 
the day that the Surratt Commission met, 
public attention was additionally aroused by 
the arrest of the President of the Confeder- 
acy. Had Mrs. Surratt been then arraigned 
before a civil court — no matter to what even 
distant portion of the land its venue may 
have been charged — there can be no doubt 
that the empaneling of an unbiased chal- 
lengeable jury would have been difficult, if 
not impossible. The Commission was duly 
constituted, without any voice of Mrs. Sur- 
ratt in selection of its members, under the 
ordinary procedures applicable to courts- 
martial. Its designated members were nine in 
number. Their President was Major-General 
David Hunter, and its other members were 
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Major-General Lew Wallace (best known to 
this generation as the author of ‘* Ben Hur”), 
Brigadier-Generals Ekin, Foster, Harris and 
How, Major-General Kautz, and Colonels 
Tompkins and Clendenin. General Joseph 
Holt was Judge-Advocate — he held that post 
over the entire army —assisted by Congress- 
man John A. Brigham and Colonel Henry L. 
Burnett as Assistant Special Judge-Advo- 
cates. They met in the upper story of the 
penitentiary building. Mrs. Surratt was 
charged jointly with seven male prisoners 
with having traitorously conspired with John 
H. Surratt (her son who had escaped to 
Europe ), John Wilkes Booth (whose remains 
had then been freshly interred in the cellar 
of the building), Jefferson Davis, George N. 
Sanders, Beverley Tucker, Jacob Thompson 
(late of the Buchanan Cabinet), Congress- 
man Clement C. Clay (and three others not 
notable), to kill and murder Abraham Lin- 
coln, Andrew Johnson, William H. Seward 
and Ulysses S. Grant. 

To this general charge was appended a 


A. Mudd. 


All the eight accused were ar- 


| raigned to plead not guilty without counsel. 


The Commission 
camera, with refusals of admissions unless 
under permit of President Hunter, who was 
also to designate reporters for the press. 
Each one admitted was to take an oath of 
secrecy until released in whole or part there- 
from by Judge-Advocate Holt, and any 
counsel for defense appearing must either 


adopted procedures in 


_ take the iron-clad oath of loyalty or furnish 


evidence that it had previously been taken. 
On the day following the plea, counsel to 
the number of six appeared — none of them 
of especial eminence except General Thomas 
Ewing, of the famous Ohio family of that 
name and a brother-in-law of General Sher- 
man, and in a few days afterwards Senator 
Reverdy Johnson of the Maryland Bar, who 
had served as Attorney-General in the Cabi- 
net of President Taylor, joined as special 
counsel for Mrs. Surratt and as a volunteer. 


| Practically, however, the seven counsel came 


| 


specification that the design of the traitorous | 


conspirators was to deprive the army and navy 


of their Commander-in-Chief, to prevent a | 
lawful election of a President and Vice-Presi- | 
dent, and by such means to aid and comfort | 


and overthrow the Consti- 
The specification alleged 


the Rebellion 
tution and laws. 


as an overt act the killing of President Lin- | 


coln by Booth and by the accessory act of 
each other accused. Another overt act was 
that of prisoner Spangler, an attaché of the 
theatre, and one Herold in aiding Booth to 
approach the box and in barring its door 
after his jump to the stage. Also that one 


| 


Payne, in furtherance of the conspiracy, at- | 


tacked Secretary Seward; that one Atzerodt 
laid in wait to slay Andrew Johnson, and 
one Michael O’Laughlin to kill General 
Grant. And that Mary E. Surratt received, 
entertained, harbored, concealed and assisted 
each one of the accused men, with knowledge 
of their murderous conspiracy. <A similar 
specification was made against one Samuel 


way.” 


| 
i 


as a unit—the circumstances of defense 
applying equally to each conspirator. Upon 
the appearance of Reverdy Johnson ob- 
jection was made by members of the Com- 
mission to his attendance, and on the 
ground that he did not recognize the moral 
obligation of the oath designed as a test of 
loyalty. Mr. Johnson met the objection 
with a most eloquent answer. Said he in 
the course of his address, ‘‘ No member of 
this tribunal” — and he was particular ever 
to so designate the Commission —“ recognize 
the obligation of the oath more than I do.” 
Then flashing his lustrous eyes on each mem- 
ber, one by one, he added, “‘ Nothing in my life 
would induce me to avoid a comparison in 
all moral respects between any member here 
and myself. I am glad that such an asper- 
sion is made when I have arrived at that 
period of life when it would be unfit to notice 
it (pausing for a moment)—in any other 
Becoming bolder he added, ‘‘ Who 
gives to you the jurisdiction to decide upon 
the moral character of any counsel who may 
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choose to here appear? 
your authority to demand the oath? I have 
taken this same oath in many courts. It would 
be very singular if one who has a right” — 
repeating it—‘‘a right to appear before 
the supreme judicial tribunal of the land, and 
a right to appear before one of the legislative 
departments of the Government whose laws 
create courts-martial, should not have a right 
—a right to appear here in any event.” 

To this manly and eloquent defiance the 
President (General Hunter) replied with 
some irritation of manner and rather un- 
judicially: “I had hoped the day had 
passed when freemen from the North were 
to be bullied by humbug chivalry, but for 
my own part I hold myself personally re- 
sponsible for everything I do here.” General 
Lew Wallace, with that kindness of tone that 
now appears on every page of his almost 
matchless romance, “ Ben Hur,” became 
peacemaker, and remarked that inasmuch as 
Mr. Johnson had already taken this oath as a 
senatorial move, its readministration be dis- 
pensed with. But Mr. Johnson never took 
an active part in the defense, having many 
previous engagements, but he was active in 
consultations. He however prepared an 
argument against the jurisdiction of the tri- 
bunal to arraign Mrs. Surratt, because she 
was a civilian and entitled to a hearing by 
grand and petit juries in acivil court. Great 
use was made of this consummate argument 
during the ensuing winter in briefs by Messrs. 


Moreover where is | 








| was shackled. 


shackling of the accused while seated with 
counsel. Many years afterwards, when the 
incident came into a Congressional discus- 
sion, General Holt denied that Mrs. Surratt 
The legal profession may 
recall that the custom for a prisoner or ac- 
cused to hold up his right hand on his ar- 
raignment for plea, was originally instituted 
in England to show the court that he was 
no longer handcuffed, as was once a prac- 
tice in the days when accused were not 
allowed counsel. But many witnesses claimed 
that Mrs. Surratt, although freed from hand- 
cuffs, had steel anklets on. It is certain that 
during the hearings all the others were both 
handcuffed and fettered at the legs so as to 
hamper walking. Two, Payne and Atzerodt, 
had attached to their leg-chains iron balls 
which the guards who escorted them were 
compelled to lift up when entrance and exit 
was made to and from the trial room. But 


| it must be remembered that at this time 


Garfield, Jeremiah S. Black, and Dudley | 


Field, in the Milligan case. Mr. Johnson, 


however, drew a plea to the jurisdiction for | 


Mrs. Surratt, and demanded a separate trial. 
To which the Judge-Advocate took the usual 
objection that such separate trial was not a 
right in a conspiracy case, and there was no 


differentiation of her from her associates — | 
under the charges or evidence — the act of | 


any one conspirator, when the conspiracy is 
established, being the act of all. 

An unprecedented incident on a criminal 
trial was noticeable throughout it in the 


| 


Washington, and indeed much of the North, 
was in tremors of excitement; and allowance 
in 1895 must be made for 1865. 

No lawyer of experience in criminal juris- 
prudence can now read the testimony for 
the prosecution taken before the Commission 
without arriving at the conclusion that, if it 
had been offered in calm times before a 
learned court, the great bulk of it would 
have been excluded either on the ground of 
incompetency or irrelevance — and mainly on 
the latter ground. The Military Commission 
seemed to be not only ascertaining guilt for 
purposes of public example, but also educa- 
ting public sentiment of the North as to 
alleged complicity of Confederate officials 
with the assassination. Of the unarraigned 
conspirators named in the charges, only 
Jefferson Davis and Clement C. Clay were 
within Federal jurisdiction, and they could 
have been brought before the Commission 
for trial had the Judge-Advocate so desired. 

One hundred and forty-seven witnesses 
were presented by the prosecution, and about 





| sixty of these directed testimony toward the 
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character of the Rebellion — that being the 
word always used during the Judge-Advo- 
cate’s conduct of the case — and toward the 
probable complicity of its leaders in the 
plot of assassination. Very much of the 
testimony was hearsay. Only nine witnesses 


seem to have given evidence incriminating | 


Mrs. Surratt, who was a_boarding-house 
keeper, and of whose house many of the 
arrested conspirators had been inmates or 
visitors. Two years later, in the summer of 
1867, many of these witnesses testified at 


the trial of Mrs. Surratt’s son, which came | 


on before the Criminal Court for the District 
of Columbia, Judge Fisher presiding, Attor- 
ney-General Edwards Pierrepont prosecut- 
ing, and Messrs. Bradley and Merrick, 
leaders of the Washington Bar, being coun- 
That trial resulted in an equal division 
of the jury and in its discharge with the 
accused never again arraigned. In effect 
six of the jury acquitted the mother, by to 
that numerical extent acquitting the son. 
The defense of Mrs. Surratt and her 
co-conspirators substantially pro- 


sel. 


alleged 


ceeded on the ground that Booth’s original | 


idea and down to the day of the assassina- 


tion was only to capture and hold in hostage | 


the government officers; and that this at 
the most constituted any conspiracy — if 
the various meetings of the accused were to 
be regarded as acts of conspiracy; but that 
the assassination came through a sudden 
impulse of Booth of which the others were 
ignorant. An entry to that effect was in the 
diary taken from Booth on the capture of his 


body, and was produced on the court trial of | 
young Surratt; but for some reason it was | 
withheld by the Judge-Advocate on the | 


mother’s trial. And, of course, before court- 
martial the counsel of Mrs. Surratt had no 
such means of forcing its production as had 
the counsel of the son before a civil tribu- 


nal. 

All the various counsel for the accused 
addressed the Commission at the conclusion | 
of testimony, but probably the speech of | 


General Ewing may be regarded as the most 
_important. They were answered by Assis- 
tant-Advocate General Bingham, a very 
grand orator of the period; but his address, 
'as read now, savors more of the old Sir 
Edward Coke style of prosecution than of 
an impartial Judge-Advocate. 

During his address General Ewing several 
times digressed to ask questions of Mr. 
Bingham, and some of them were very 
searching ; for instance, ‘‘ How many crimes 
have my clients been tried for?” to which 
the answer came, “ It is all one continuing 
transaction.” Again, ‘‘ Under what code or 
| statute comes our alleged crime?” To 
| which it was answered, ‘‘ The common law of 
war.” Mr. Clampitt, of the local Bar, who 
| was especially attorney for Mrs. Surratt, in- 
| terposed with, “So this lady, a non-combat- 
| ant by the laws of war, is being tried on a 
nine-fold omnibus charge jointly with seven 
men entirely under the common law of war; 
and for the first time we lawyers hear of 
such a branch of common law.” 
| Ten days were consuined in addresses for 
the accused, and then two days were em- 
_ ployed by Special Judge-Advocate Bingham 
in a speech that was both an argument for 
the prosecution and in the nature of a 
judge’s charge to his associates on the Com- 
mission. Read to-day the effort seems to 
have been in one aspect an appeal to the 
| excited galleries of the American people 
provided by stenographers and newspapers. 
It generalized, and shrewdly avoided any 
| dwelling upon details of evidence. It termed 





the aggregate of evidence ‘‘a combination 
; and proceeded from _ pro- 


’ 


of atrocities’ 
logue to epilogue on the assumption that 
'the chief traitors against the government 
(meaning Davis and political associates ) 
‘secretly conspired with these hired confed- 
erates to achieve by assassination what they 
vainly attempted by wager of battle. What- 
ever may be the conviction of others, my 
own conviction is that Jefferson Davis is as 
clearly proven guilty of this conspiracy as 
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is Booth, by whose hand Jefferson Davis 


| 


inflicted the mortal wound upon Abraham | 


Lincoln!” 

In this connection it may seem appropri- 
ate to say that it is doubtful whether there 
lives, or has lived, an impartial lawyer who, 
reading the evidence as matter of history, 
would agree with that statement. Horace 
Greeley, a very St. Paul in patriotic opposi- 
tion to the warlike attempt upon the Union, 
did not think so when he braved the 
scorn of associates by signing a bail bond 
for the release of him “who 
Booth’s hand assassinated.” 
not any one connected with the government 
of the restored Union thought so, because 
it allowed Jefferson Davis to live for years 
undrraigned and to die unmolested. This 
historical solecism exists for some future 
Bancroft, Hilliard, or Macaulay to dissect, 
that the government which found the alleged 
sub-conspirators guilty gave immunity to the 
principal alleged conspirator. In the offi- 


Then came up the problem of punish- 
ment. A majority could impose imprison- 
ment, but death could be pronounced only 


| by the vote of two-thirds. Spangler received 





through | 
And certainly 


the lowest imprisonment. Four were sen- 
tenced to life imprisonment; and Mrs. Sur- 
ratt, Payne, Herold and Atzerodt to be 


‘hanged — General Lew Wallace not con- 


senting to the death penalty upon the wom- 
an, nor upon Payne because his attempt to 
kill Secretary Seward had failed, and the 
law therefore did not exact the “eye for an 
eye, and a tooth for a tooth.” It was gen- 
erally understood that some members of the 
Court thought that the execution of Mrs. 


| Surratt would exercise a wholesome influ- 


ence upon Southern women, who, during 
the speech of Mr. Bingham, had been asso- 
ciated in ‘llustration with Lady Macbeth and 
her exclamation to the powers of evil to 
unsex her. And there is evidence that the 
two-thirds vote of death for Mrs, Surratt 


| was only brought about by one of those com- 


cial record not even a suggestion of evidence | 


is apparent that Jefferson Davis directly or 


indirectly had personal or hearsay knowl- | 


edge of any of the sub-conspirators, or of a | 


conspiracy to capture as a hostage, and 
much less to murder, President Lincoln. 
Special Advocate Bingham, referring to 
the case of Mrs. Surratt, said, ‘‘ Nothing but 
the conscious coward guilt of the son could 
possibly induce him to absent himself from 


his mother as he does upon her trial.” | 
This ebullition of rhetoric now certainly | 
sounds odd when contrasted with the subse- | 
quent history of his case herein before re- | 


ferred to. 

When the addresses ended the court- 
room was cleared, and the military members, 
permitting the lawyers for the prosecution 
to remain and assist the deliberations, went 
into executive session. This continued dur- 
ing two days, and the official record of 


what then and there occurred is substantial- | 


ly barren. But it shows a general verdict 
of guilty upon all. 


| 


promises that often invade the consciences 
of petit jurors. The compromise, in the 
handwriting of Mr. Bingham, was as follows: 
“The undersigned (reciting official status) 
respectfully pray the President, in considera- 
tion of the sex and age of Mary E. Surratt, 
if he can upon all the facts of her case find 
it consistent with his sense of duty to the 
country, to commute the sentence of death 
to imprisonment for life.” A most remark- 
able document for shifting responsibility, 
when it is recalled that the Court possessed 
precisely the power so asked when it came 
to sentence, and had. exercised commutation 
upon several of the convicts. 

Then the question was whispered over the 
telegraphic wires, and in every newspaper, 
and in ten thousand homes, ‘ Will Presi- 
dent Andrew Johnson sign Mrs. Surratt’s 
death warrant?” He answered in a few 
days by signing it, and designating the 
second ensuing day as one for her execution, 
and directed to Major-General Hancock. 


| Here it may be remarked came in ill Juck 
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for that officer, for when, thirteen years later, 
he was a candidate for President, the much- 
repeated charge, ** he hanged Mrs. Surratt,” 
circulated among the religious body of which 
she was a member, lost him undoubtedly 
hundreds of thousands of votes; and yet his 
duty in the matter was perfunctory and dis- 
cretionless. 

During the brief interval telegrams and 
letters came to the White House invoking 


mercy. Numbers of callers on the same 
errand invaded its doors. At that time ex- 
Senator Preston King of New York, and 


collector of its port, was a White House 
guest, and had long been the President's 
friend. Also the city 
another close friend, General James Lane of 
It was claimed at the 


intimate in was 


Oregon. time and 


since that these two, in constant attendance | 


President 
against mercy, and indeed, did much to 


upon Johnson, persuaded him 
keep him in seclusion, even against the ap- 
peal of Mrs. Surratt’s daughter. Supersti- 
tious sympathizers with Mrs. Surratt have 
invited attention to the fact that both those 
gentlemen some time afterward committed 
suicide at different times and different places, 
and that the President had to endure a trial 
of impeachment. 

Now comes consideration of the most re- 
markable incident connected with the whole 
matter. As yet the public were uninformed 
of the existence of any official request for 
commutation and recommendation of Mrs. 
Surratt for mercy. 

And 
Johnson made the astounding declaration 


some years afterward President 


| 
that he had never been shown the request 


for Mrs. Surratt’s commutation, and only 
learned for the first time of its existence 
when Attorney-General Edwards Pierrepont, 
opening the case against John H. Surratt, 
produced the original and declared that it 
had been laid before the Cabinet by the 
President, and that every member voted 
against the commutation. 
General had been erroneously instructed, 


The Attorney- 


| 
} 


for the Cabinet members denied that they 
had ever seen the paper. But under date 
of 1873, in replying to Judge-Advocate 
Holt, who had declared that he duly laid the 
request before the President at the time 
of applying for the death-warrant, and thus 
raised an issue of veracity, that President, 
then out of office, and who had again be- 
come a Federal Senator, wrote thus: ‘* Hav- 
ing heard that the petition had been at- 
tached to the record, I sent for the papers 
on August 5, 1867 (this was soon after the 
Pierrepont announcement), with a view of 
examining, for the first time (those words 
being underscored), the recommendation in 
the case of Mrs. Surratt, a careful scrutiny 
convinced me that it was not with the record 
when submitted for my approval, and that I 
On this 


issue of veracity history must leave the 


had neither before seen or read it.” 


mystery. 

The issue of veracity derives support for 
the President's 
give a copy of the document to the news- 


side from the omission to 


papers eager for any information about the 
fate of Mrs. Surratt; from its non-appear- 
ance in the published official record of the 
Military Commission, the 
thereof of the Judge-Advocate to the Presi- 


or in reports 
dent or to Congress; and from its omission 
from a book compiled by Stenographer 
Pitman for popular use, professing to give a 
history of the trial and its results. 

When the death-warrant was read to Mrs. 
Surratt, at noon on the day before the date 
of death, she protested that she had no hand 
in the President’s death, and was entirely in- 
nocent of any criminal complicity. There- 
after she remained in a state of collapse 
under medical treatment — even denied the 
presence of her daughter, who was at the 
prison under escort of the priest. On the 
next morning her counsel obtained from 
Judge Wylie a writ of habeas corpus for 
her production. This was met by a return 
from General Hancock, to whom it was ad- 
dressed, to the effect that the President, un- 
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der the special statute, had suspended the 
operations of the writ; and of course the 
procedure fell. It was asked in the legal 
profession at the time why counsel did not 
follow procedures that in the Milligan case 
were formulated; but the answer came that 
those went through Federal District Courts 
in a State, and that no such procedure could 
emanate in the District of Columbia. 

Taken to the scaffold, supported by 
guards, and cheered by her confessor, she, 
in company with three others of her “co- 
conspirators,” was placed to her degradation 
on the drop beside Payne, the would-be and 
self-confessed assassin of Secretary Seward ; 
while Herold and Atzerodt were placed to- 
gether upon an adjoining drop. 

Almost with her last breath, moaning 
even under the death-cap, she protested her 
innocence. 

So the end came, with a prison burial; 
for even her corpse was denied to her daugh- 
ter. 

The Surratt cause célébre is throughout a 
curiosity in legal history. Lawyers will 
have to go back centuries into State trials to 
find such breaches of the rules of evidence 
as mark it. Soldiers who had been pris- 
oners at Libby and Andersonville were al- 
lowed to testify to Confederate cruelties ; 
hearsay testimony established a burying by 





the Confederate government of torpedoes at 
Richmond for use if the Union troops en- 
tered it; one witness was allowed to testify 
that an alleged Confederate agent paid him 
to try and introduce fever-affected garments 
into Northern cities; a confession of a Con- 
federate spy (already hanged) that he was 
hired by the Richmond government to burn 
New York City ; a clipping from an Alabama 
newspaper that showed a private offer to kill 
President Lincoln and Vice-President John- 
son if a certain sum was raised; a cipher 
letter found floating in North Carolina 
waters; letters found in the archives of the 
Davis government when Richmond was cap- 
tured suggesting plots for retribution upon 
the North; were all allowed as evidence. 
And when are considered the ironing of the 
prisoners in an American court-room; the 
too late decision that Mrs. Surratt’s court 
never had acquired jurisdiction over her; 
the substantial acquittal of her son on the 
same old evidence; and the mystery of the 
commutation certificate; may it not be well 
observed that the Surratt cause célébre 
takes as interesting a position in court annals 
and among state trials a sany other known 
criminal investigation; and markedly so to 
lawyers who care to trace the pitfalls that 
commonly surround court-martial or civil 
trials during scenes of popular excitement. 
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TO AN OLD LAW-BOOK. 


Since you came from the publisher’s hand. 
[hen your fame with the speed of an arrow was hurled 
Through the length and the breadth of the land. 
Amongst all the lawyers your name was well known, 
You were praised by the Bench and the Bar; 
In favor with students you quickly had grown, 
You were voted best law-book by far. 


” ‘IS only three years since you entered the world, 


At the height of your fame, though, a statute was passed 
Which rendered you useless and old; 

For new books were published, and then you were cast 
Most unfeelingly out in the cold. 

"Though once so well known, now unheard is your name, 
Stowed away on the shelf there you lie; 

Oh, is it not foolish to run after fame, 
When all fame can so easily die? 


Poor volume, ‘tis useless to pine or to fret 
At the way you’ve been treated, for when 

You think, you must own, that the treatment you’ve met, 
Is the fate of the greatest of men. 

The mightiest heroes who ever were born, 
They have only been famous a day, 

They are honored, they’re praised, they are famous at morn, 
And by ev’ning their fame’s passed away. 


Oh, volume, consider, great men, like yourself, 
When they die on one side are then thrust, — 
They are laid in the grave, and that grave is the shelf, 
Where forgotten they crumble to dust. 
— Lays of a Lazy Lawyer. 
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THE SUPREME COURT OF MEXICO, AND THE JUDICIAL SYSTEM 
OF THAT COUNTRY. 


3y Hon. WALTER CLARK. 


OTWITHSTANDING Mexico is our 
4 next-door neighbor, probably there 
is no country in regard to whose judicial 
system the members of the legal profession 


As to the organization of the courts: 
The Federal Supreme Court of Justice is 
composed of eleven justices and four sub- 
stitutes, a Government Attorney and an 
Attorney-General. They hold office for six 


years and are elected 





in this country have less _ information. 
Mexico has some- 

what over twelve mil-  [ 

lions of people. Its | . 


political institutions 
are largely patterned 
upon There 
are twenty-seven 
States, two Territo- 
ries, and a Federal 
District. For each 
State two senators 
are chosen by popu- 
lar election for the 
term of four years, 
one half going out 
every two years. The 
members of the lower 
house of Congress 
are chosen every two 
years upon the basis 
of population, as with 
The President is 


ours. 


us. 








by popular vote. 
| The Government At- 
torney and Attorney- 
General sit as integral 
parts of the Court. 
So, also, in practice 
do the four substi- 
tutes (so-called), who 
are in effect simply 
additional justices. 
The eleven justices 
' are divided into three 
Departments or 
| Salas, the first Sala 
| being composed of 
| five justices, and the 
| second and third are 
| each composed of 

three. The four ad- 
| ditional justices, the 





Government Attor- 





chosen every four 
years by electors 
chosen by the people. 

The Federal judiciary consists of one 
Supreme Court, circuit courts, and district 
courts. The States have, as with us, each 
its Supreme Court, superior courts and 
justices of the peace. Also each State has 
its governor and legislature. Thus it will 
be seen how closely the organization of 
their judiciary, legislative and executive 
departments resembles that in this country. 
There is a vast difference, however, in the 
administration of the courts. 


MANUEL DE ZAMACONA, 





! 


ney (fiscal) and the 
Attorney-General, 
are likewise appor- 
tioned between the three Salas, or Court 
Divisions. On questions of constitutional 
law the whole seventeen sit as one body. 
The Chief-Justice is elected yearly by the 
members of the Court. 

The jurisdiction of the Federal Supreme 
Court, of the Federal Circuit and District 
courts and of the State courts is very nearly 
the same as in the United States. 

The Circuit Courts have about the same 
duties as the Circuit Court of Appeals in 
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the United States, 
judges do not go on a circuit. The Federal 
circuit and district judges are appointed 
by the President, on the recommendation of 
the Supreme Court, for six years. 

There also Federal district courts 
which have about the same jurisdiction that 
similar tribunals have in our country. This 
court has original jurisdiction in the matter 
of Amparo. This writ is invoked when any 
right conferred by the Constitution is vio- 
lated. In some features it resembles our 
writ of habeas corpus. But it is more com- 
prehensive. For instance, if a man finds 
that his property, or any other constitutional 
rights, are interfered with by either civil or 
military authority, or even by a judicial 
sentence of a Federal or State court, he 
applies to the proper district court, which 
has the authority to suspend at once the 
act complained of, and decide the case; 
the decision in such case must go for revis- 
ion to the Federal Supreme Court. 

The State courts are: justices and 
correctional courts, civil courts of first 
instance and superior and supreme courts. 
Although the procedure is entirely different 
from that of our country, the jurisdiction of 
the above courts is similar to that of the 
justices of the peace, superior and Supreme 
or appellate Courts of our different States. 

The superior tribunals are composed 
usually of four departments, which appor- 
tion cases according to their nature as pro- 
vided by case of civil procedure. 

Most of the States of Mexico have adopted 
codes of civil procedure, penal code and 
commercial code. There is no jury in civil 
cases. 

Criminal practice is entirely different from 
that of the United States. It differs from 


are 


the very first step. A person is arrested 
and placed in close confinement without 
being able to communicate with any one, 
The judge investigates 
ex parte the case for a preliminary trial, 
and within seventy-two hours, if he finds no 


not even counsel. 


ao | 
and the Circuit Court | 


| 
| 





| order a new trial. 


reasonable ground to hold the accused, he 
discharges him. However if the magistrate 
is of the opinion that there is cause to in- 
vestigate the case, he holds the defendant 
for further examination. All the evidence 
in the preliminary examination is taken 
down in writing. There has been severe 
criticism from those accustomed to our sys- 
tem of judicial procedure that this prelimi- 
nary examination is in secret and that the 
defendant neither confronted with his 
accusers nor has the benefit of counsel. In 
fact, however, having no grand jury, this is 
simply in analogy to our grand jury, whose 
proceedings are conducted in the same 
manner. The trial jury is composed of 
nine. A verdict rendered by five acquits 
or convicts, with a right in the Court to 
A verdict by eight acquits 
or convicts absolutely and the Court has no 
power to order a new trial. Six peremp- 
tory challenges are allowed the defendant. 
Two additional jurors are sworn, sit with 
the jury and hear the evidence, but have no 
vote unless one of the nine is taken sick 
or is excused, when one of these takes his 
place. This is to prevent mistrials. 

No bail is allowed until the judge examines 
the case, and if the crime is punishable by 
five years’ imprisonment, generally bail is 
not allowed. Their prisons might be 
better, but usually are as good as those in 
most of our States. 

The Mexican penal legislation is far more 
effective than the American, in the ascer- 
tainment of the guilty one, and the punish- 
ment of the crime. It has many features 
ofthe French and Spanish system of criminal 
jurisprudence. It is certainly more speedy. 
Lynch law is unknown, because it is un- 
necessary to resort to it, as in the United 
States, to protect society from murderers. 
On this point the costly and expensive 
court system of this country breaks down. 
The numerous peremptory challenges and 
the numerous other technical advantages 
given a prisoner on trial for his life in the 


is 
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United States, to say nothing of the una- 
nimity of a verdict of guilty in such cases, 
which is still required in most of our States, 
and the proneness of appellate courts to 
show their superior astuteness by picking 
some minute flaw in every appeal in a capital 
case coming up for review, has satisfied the 
public in this country that there is very 
little protection from murderers to be found 
in our courts. Con- 





cases on appeal, are submitted in writing or 
by printed argument. 

In the courts of last resort an oral argu- 
ment is an exception, and is only allowed 
upon motion to that effect granted. This, I 
believe, is true of the Supreme Court of 


| Ohio and a few others in this country. 


As in all countries where the civil law 
prevails, the courts decide cases by finding 
the facts and stating 





_sequently, in the : - 
United States the 
number of murders 
last year was ten 
thousand five hun- 
dred, being 
times as many as in 
1885, an abnormal 
growth for eleven 
years. And of this 
ten thousand five 
hundred, only one 
hundred and _ two 
were executed by law, 
less than one in one 
hundred, while 
double that number 
were hung by Judge 
Lynch. In Mexico, 
with its twelve mill- | 
ions of people, less . 


seven 





rs eae 


the legal result aris- 
ing therefrom with- 
| out giving reasons. 

In short, no opinions, 

in our sense of the 

word, are filed, and 
| there are no_prece- 
| dents. Whatever 
may be said in favor 
of our system, the 
civil law system has 
three distinctive 
vantages, and there 
| maybeothers. 1. If 
an error is made ina 

case, it cannot be 
| quoted as an authori- 
| ty for the repetition 

and reproduction of 


ad- 





than five hundred 
murders were com- 
mitted last year. 
The civil law is substantially the same 
that prevails over a large part of Europe — 
the Code Napoleon. All evidence is taken 
down in writing, and there being no jury, 
the cause is argued before a bench usually 
of three judges, who find the facts and the 
law, and from whom an appeal lies to another 
bench in the appellate court, who review 
the findings on both the facts and the law. 
Argument (except in criminal cases, 
before a jury, which is of course oral) may 
be oral or in writing, but most usually the 
argument in civil cases, and in criminal 


PRUDENCIANO DORANTES, 





| the same error by 
|} that Court or any 
other. 2. There are 


no groaning shelves 
filled with lengthen- 
ing lines of reports, wasting alike the time 
and the pocketbooks of the legal pro- 
fession. 3. Instead of wasting researches 
to ascertain the number oftimes judges 
(whose capacity, impartiality and training 
are usually unknown and _ necessarily in- 
capable of being weighed) have expressed 
views on one side or the other, the legal 
mind is permitted to expand by arguing 
each case as it arises, upon the merits and 
“the reason of the thing”—not upon its 
fancied resemblance, more or less accurate, 
to other cases which may have been rightly 
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or wrongly decided. This exacts a greater | 


exercise of the reasoning faculties, but 


saves the time and expense of our system, | 


which requires an exhaustive search for 
“‘ precedents,” to ascertain what other men, 


under circumstances more or less similar, | 


have said was the law. The body of the 


law being codified, its provisions are to be | 


found in the Code, in analytical arrange- 
ment, and not scattered at random through 
unending volumes of reports. There are 
leading text-books on divers branches of the 
law, containing the elementary principles 
reasoned out to logical conclusions, as with 
our older text writers. Our more recent 
text-books, both in England and this country, 
contain very little original thought or reason, 
but practically and necessarily are rather 
sheafs of headnotes gathered from the 
National Digest upon some particular head 
of the law. 

Both the civil law and the common law 
have their weak points and their strong ones. 
It will be wisdom to compare them and even- 
tually select what is best from each. 

The Mexican Federal Constitution guaran- 
tees freedom from slavery, which has been 
prohibited since 1824 (a period prior to 





emancipation in the British West Indies), | 


freedom of the press, of speech, and the 


abolition of convents and monasteries. By | 


it, marriage is made a civil contract and 
Congress is forbidden to pass laws “ estab- 
lishing or prohibiting any religion.” In 


fact, as well as in theory, there is absolute 


and entire religious liberty all over Mexico. 


lutely under the control of the Catholic 
Church than Mexico. As late as 1816, 
patriots taken in arms were burned as 


1820 a more liberal constitution, whereupon 
the Church in Mexico thought it no longer 
worth the while to oppose Mexican indepen- 
dence; but with independence the struggle 
between the Church and those opposed to 
its political power began anew and lasted 
with varying fortunes till 1857, when the 
present liberal constitution was adopted, 
divorcing Church and State. In the war 
which sprang up at once the reform party 
were forced in 1859 to confiscate all the 
property of the Church (which then em- 
braced nearly half of all the property in the 
Republic), including the very Church build- 
ings themselves, which have ever since 
remained national property, services in them 
being only conducted by governmental per- 
mission. The Church replied to this by 
fiercer war and calling in the foreigner. 
Foreign invasion ended in 1867, when 
Maximilian and the last Church-party Presi- 
dent, Miramon, were shot at Queretaro. 
Since then, freedom of religion, as well of 
speech and of thought, have been fully 
established. The Constitution guarantees, 
besides freedom of speech and of the press, 
the right of petition and of public agitation 
and organization, also the right to carry 
arms, and to travel without permit or pass- 
port. 

In Mexico, as in this country, a man’s 
house is his castle. There can be no im- 
prisonment except for crime. In all criminal 
trials the prisoner must be confronted with 
his accusers and witnesses, and furnished 


| with the grounds of the charge against him. 
During the three centuries of Spanish rule, | 
1521 to 1821, no country was more abso- | 


heretics by the Inquisition, because opposing | 
Church rule, ‘at the stake in the public | 


square in the City of Mexico, now known 
as the Alameda. During the struggle for 
independence, the Church was on the side 
of Spain till the mother country adopted in 


He is entitled to counsel, and if unable to 


‘pay for one he has the right to select his 


counsel, who must serve him without com- 
pensation, instead of, as with us, being ex- 
perimented on by the younger members of 
the Bar assigned him by the Court. Extra- 
ordinary punishments are prohibited. The 
post-office is inviolable. Private property 
cannot be appropriated except for public 
use, and then must be paid for defore being 


| taken. Monopolies are prohibited and 
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Churches are forbidden to own any real 
estate except what is used for their imme- 
diate and direct service. The veto of the 
President is suspensory only, and is overcome 
by a second majority vote of each house of 
Congress. In short, the Constitution of the 
United States of Mexico, while patterned 
after ours, being adopted in 1857 instead of 
1787, has profited by the advance in thought 
and has also correct- 
ed some of the errors 
demonstrated by ex- 
perience to exist in 
ours. The modifica- 
tion of the veto power 
and the election of 
senators and the 
judges of the Federal 
Supreme Court by 
the people, now pro- | 
posed to be submit- | 
ted as aconstitutional 
amendment in the 
United States, have 
since been 
adopted in Mexico. 
Returning to the 
practice in civil cases, 
formerly it was the 
law, brought from 
Spain, that before 





long 








and still obtains among many European 
nations. 

With us, the trial being usually oral, and 
our trial of cases, civil or criminal, being at 
term time, only one civil case goes on ata 
time. Under the civil law only criminal 
cases before a jury are tried atterm. All 
civil cases, and the criminal cases on appeal, 
are tried without the intervention of a jury, 
and the courts are 
open all the year 
round ; consequently 
three or four or more 
cases can be in the 
hands of the court at 
the same time, for 
consideration or de- 
termination. 

The causes which 
brought about the 
civil wars in Mexico 
have long since 
ceased to exist, and 
the country is now 
peaceful and 
perous, and develop- 
ing with a rapidity 
only paralleled by 
Japan. Nowhere is 
life and property 
more safe or viola- 


pros- 





bringing an action 
the plaintiff summon- 
ed the defendant be- 
fore a Court of conciliation, presided over by 
a judge who was forbidden to be a lawyer, 
and whose duty it was, without hearing any 
evidence or making any decision, to endeavor 
to settle the controversy without litigation ; 
and only when he gave a certificate that the 
matter in dispute could not be compromised 
could the plaintiff begin his action. This 
provision was in the Constitution of 1824, 
but was stricken out of the present constitu- 
tion and the resort to the Courts of Concilia- 
tion is far from universal now. This prac- 
tice was a feature in the Roman civil law, 


FELIX ROMERO. 





tion of the criminal 
law repressed with 
greater promptness 
and certainty than in Mexico. 

The Supreme Court of Mexico, as now 
constituted, dates from the Constitution of 
1857. By its terms, in event of the death 
or resignation of the President, the Chief- 
Justice becomes President. It was in this 
way that Juarez began his presidency in 
1857,and Lerdo de Tejada, on Juarez’ death 
in 1872. By a constitutional amendment 
in 1879 this was changed, and recently 
another amendment has been adopted, by 
which henceforth the members of the 
Cabinet, in an order named, .wili succeed 
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ad interim upon any vacancy in the presi- 
dential office until a special election may be 
had to fill the office. 


The present members of the Supreme 


Court of the United States of Mexico are: 


MAGISYtRADOS PROPIETARIOS : 


1 Francisco Martinez de Arredondo. 
2 Justo Sierra. 

3 Ignacio Mariscal {con licencia). 
4 Manuel M. de Zamacona. 

5 Prudenciano Dorantes. 

6 Alberto Garcia. 


7 Felix Romero. 

8 Francisco Vaca. 

9g José Ma Aguirre de la Barrera. 
Eustaquio Buelna. 

Manuel Castilla Portugal. 


SUPERNUMERARIOS : — 

1 José Ma Vega Limon. 

2 Modesto L. Herrera. 

3 (difunto) José Ma Canatigo. 

4 Eduardo Novoa. 

FiscaL : — Macedonio Gomez. 
PROCURADOR GENERAL : — Eduardo Ruiz. 
Judge Zamacona, above named, is a 
most courteous gentleman, and was formerly 


minister to this country. From him in a 


| personal interview I obtained much of the 


above information, and the article has also 
had the benefit of corrections from Senor 
M. Romero, the present able representative 
of Mexico at Washington, and from Judge 


Sepilveda, formerly of California, now 


U.S. Seéretary of Legation in the City of 
Mexico. 
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LEGAL ETHICS. 
By W. E. GLanvitie, Pu.D., LL.B. 


ROM atime to which the memory of 

man runneth not to the contrary, it has 
been popular to regard the members of the 
legal profession as a set of gentlemen who 
prostitute the business of their calling to the 
enrichment of unscrupulous greed, oppres- 
sion and robbery. The litigants in a case 
have been likened to the two dogs who 
fought over a bone, while the attorney in 
the case has been likened to the sleek, 
sharp dog who ran away with the bone and 
retained it for his private use. It is re- 
ported that there is a club or confraternity 
of lawyers in connection with one of the Inns 
of Court, London, which has been named 
by its members “ The Devil’s Own.” This 
sententious appellation probably expresses 
the popular idea concerning the legal pro- 
fession. How this idea originated and why 
it is so prevalent is perhaps not difficult to 
determine. The usual explanation is that 
the personnel of the profession is of generally 
dubious character; that the Bar is the resort 
or rendezvous of persons of lawless propen- 
sities who believe that in the practice of this 
profession there are unusual facilities for 
ministering to their rascality. 

It is not denied that the legal profession 
affords many inducements to rapacity ; but it 
is denied that it affords greater inducements 
than many other vocations. In the matter 
of fees the charges of attorneys in this coun- 
try compare most favorably with those of 
counsel in other countries, and in some cases 
the fee is fixed by statute. In fiduciary re- 
lationships, as trusteeships, guardianships, 
and receiverships, where temptation to ex- 
tortion is strong, the greatest protection is 
afforded by courts to the beneficiaries, wards 
and creditors, and a strict accounting is re- 
quired at regular intervals. Of course, if a 
person is destitute of principle and is con- 





scienceless, he can make the profession of 
the law serve his ends to some extent. 
But the “ ¢« guogue” argument applies here, 
and it would not be difficult to cite similar 
cases in political life, in almost every walk 
in commercial life, and in the professions of 
medicine and the ministry also, in which 
persons have a supreme regard for the shek- 
els and a supreme disregard for any question 
of principle or conscience that would con- 
demn their unlawful propensities. There 
are black sheep in every calling, and I am 
not aware that there are more in the legal 
profession, in proportion, than there are in 
other walks in life. To judge all by one 
argues a lack of ordinary intelligence and 
discrimination. Still it must be admitted 
that the popular impression credits the legal 
profession with an unenviable notoriety in 
this respect. To assert that the legal pro- 
fession is ]ucrative is neither here nor there. 
There are prizes in the legal profession as 
in others. In the front rank of the med- 
ical and political professions there are men 
who realize as much “per annum” from 
their respective professions as men in the 
front rank of the legal profession do. A little 
reflection has led me to the conclusion that 
the explanation of this popular idea of the 
avariciousness and lack of principle in the 
profession of the law arises from the very 
nature of the profession itself. To a great 
degree it is necessarily concerned in disputes, 
animosities and rivalries that arise from the 
litigating spirit which is characteristic of 
human nature in its earthly mould. Sir 
Walter Scott, himself a lawyer of no mean 
parts, puts into the mouth of one of his le- 
gal characters in “‘ Guy Mannering,” the fol- 
lowing wise and sensible language: ‘It is 
the pest of our profession that we seldom see 
the best side of human nature; people come 
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to us with every selfish feeling sharply and 
newly pointed. Many a man has come 
to my office whom I have at first longed to 
pitch out of the window, and, yet, at length 
I have discovered that he was only doing as 
I might have done in his case, being very 
angry and of course very unreasonable. I 
have satisfied myself that, if our profession 
sees more of human roguery than others, it 
is because we see it acting in that channel in 
which it can most freely vent itself. In civ- 
ilized society, law is the chimney through 
which all the smoke discharges itself, that 
used to circulate through the whole house 
and put every one’s eyes out. No wonder 
therefore that the chimney itself should 
sometimes get a little sooty.” 

It is not in the nature of things for both 
parties to a suit to win. One fails. He has 
costs to pay and perhaps damages or a fine 
He is chagrined. 
ably out of pocket. Because he has failed, 
he is disposed to think that his attorney 
should not expecta fee. The attorney thinks 
differently. Hence arises a dislike for the 
profession which is considerably fomented 
by the explosive state of his feelings. Or 
perhaps he considers that he has not re- 
ceived justice ; that he has been denied some 
of his rights. Hence he proclaims that the 
law is a travesty and justice a farce. Where- 
as, had he won the suit, his opponent would 
have failed and might probably have been 
equally eloquent in #zs denunciations of law- 
yers and of the profession generally. Now 
you consider that there are of ne- 
cessity hundreds of such instances as these 
every day, is it to be marveled at that this 
popular impression should exist? It is in- 
deed to be regretted that more cases which 
simply arise from two persons getting at 
loggerheads with one another are not settled 
out of court. It does not add to the dignity 


besides. He is consider- 


when 


of a court or of a community for persons 
who fail to keep the peace to be so anxious 
to air their grievances and wash their dirty 
linen in public. 


No decent housewife thinks 
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of going through with a family washing out 
in the front yard. No lawyer of standing, 
who is proud of his profession, is fond of 
this kind of work. But if persons of quar- 
relsome disposition and litigious spirit are 
determined to thrust themselves into court 
in order to enjoy the sweets of revenge, and 
seek to comfort themselves with a money 
solatium, there is no help for it, and they 
must be prepared for the outcome of the 
trial if it prove a failure. I would there- 
fore state that it is the misfortune rather than 
the fault of the profession which has led to 
this stigma being fastened upon it. It 
further probable that an additional reason 
why this stigma has been attached to the 
legal profession is to be found in the alarm- 
ing and singular pronouncements which are 
sometimes made in the administration of the 
law. It is true that in some of these cases 
the lay mind is not sufficiently instructed to 
recognize the principles which underlie ap- 
parently unjust decisions and dicta. But, 
account for it as you may, there is a growing 
spirit of uneasiness with respect to the abso- 
lute integrity of the duly authorized expo- 
nents of the law in the discharge of their 
high and responsible duties. 

It is impossible to find language suffi- 
ciently plain to condemn conscious tamper- 
ing and tinkering with the well settled prin- 
ciples of law for the purpose of shielding 
wrong, authorizing injustice or pandering to 
political expediency. Such conduct, whether 
it emanate from the bench or from the bar, 
is inexcusable and indefensible. It 
disgrace to the State and a shame to the 
persons who are so far forgetful of their oath 
of office (not to mention the sentiments of 
manhood), as to lend their countenance to 
it. It strikes at the foundation of peaceable 
society and imperils not simply the “ dexe 
esse” but the very “esse” of civilization. It 
should be visited with impeachment or dis- 
barment. A justice of the peace or an at- 
torney who will take advantage of a de- 
fenseless woman, say a widow in straitened 
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circumstances, or oppress the fatherless, or 
“‘orind the faces of the poor,” for the sake of 
lining his own purse, has no pretense for his 
practices either at law or in equity. Such 
conduct is iniquitous and disreputable. The 
law is dishonored by such officers. 

Passing from the popular conception of 
legal ethics to the subject as it finds an ex- 
position in the several titles of the law, I 
think it may be safely affirmed, in the lan- 
guage of Lord Erskine, that the principles of 
law are founded “ in the’charities of religion, 
in the philosophy of nature, in the truths of 
history, and in the experience of common 
life.” This vast fabric having its foundation 
in the common law of England, with a 
growth of a thousand years, introduced to 
this country in colonial times, adapted to 
the new circumstances of a new nation, re- 
vised and improved in many particulars by 
the advancement of civilization, is calculated 
to dispense justice in the land and to be a 
refuge and shelter for the oppressed. There 
is no title of the law which is not based upon 
principles of abstract justice which will dis- 
close themselves to you if your examination 
be conducted in a fair ana dispassionate 
spirit. Take the law of contracts. A con- 
tract is an agreement, enforceable at law, by 
which two or more persons agree to do or 
not to do a particular thing. To a valid 
contract there must be competent parties 
and a reasonable consideration. For the 
sake of certainty, contracts involving money 
above a certain amount are required to be in 
writing, and for the sake of preventing fraud 
certain special classes of contracts are re- 
quired to be in writing. Again, contracts 
which are against public policy or good 
morals, or which are in restraint of trade, or 
in direct opposition to some statute law, or 
which are usurious, are invalid and non-en- 
forceable. Now these simple doctrines which 
constitute the foundation and framework of 
the law of contracts commend themselves to 
us as eminently just and fair. They create 
mutual-or reciptocal rights and obligations 





between the two parties to the agreement, 
rights or obligations which cannot be de- 
clined without working injury to the other 
party, who can then invoke the aid of the 
court to redress his grievance. No one ex- 
cept a person who did not want to act justly 
himself could complain of the standard of 
ethics illustrated in the law of contracts. 
It is a fundamental maxim in ethics as it is 
in law that ‘‘a man should so enjoy his own 
as not to injure others.” The man who does 
so is protected by law; but the man who so 
enjoys his own as to make a nuisance of 
himself, or to trespass upon his neighbor's 
rights and property, is justly and properly 
held answerable for his conduct. In the 
domestic relations, in the acquisition and 
transfer of real property, in the descent and 
distribution of property, the rules of law are 
all designed to uphold and preserve the 
rights of all the parties concerned. Then 
when you consider the manifold applications 
of equity jurisprudence “supplementing the 
operations of the law and removing all man- 
ner of possible hardships and seeking to 
maintain the high standard set forth in that 
maxim, ‘wherever there is a right, there 
ought to be a remedy,” it would seem im- 
possible to disparage the strict justice of le- 
gal ethics. But it is in the application of 
these principles of law to any particular con- 
troversy that the door is open to abuse. It 
is appalling to harbor the thought that the 
men who occupy the highest positions in 
the legal profession should be susceptible to 
bribes and to the perversion of law and jus- 
tice at the instigation of an influential suitor 
or a powerful corporation. As things are, 
however, it is in the power of the people to 
unseat judges who are guilty of such prac- 
tices and to prevent them from holding office 
ever afterward. It is a very open question 
whether judgeships should be in the gift of 
political parties and should be manipulated 
by political machines. Judges in all cases 
should’ be men of tried and proved ability 
at the bar, who, by reason of service and em- 
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inence in the profession, merit the promotion 
to which their brethren elect them. It is 
not to be disputed that if legal ethics are to 
bé maintained the judges must be clear- 
headed, upright men and accomplished jur- 
ists. Equally necessary is it that attorneys 
and counselors should be animated by a 
high sense of integrity. A university chan- 
cellor, and a D.D. to boot, addressing a law 
graduating class, stated that he himself was 
a member of the Bar, but had never entered 
the practice of the profession because, as he 
said: ‘I feared I was not honest enough.” 
To be a lawyer worthy the name and worthy 
the profession, absolute honesty is demanded. 
No man can be held competent to under- 
take the varied interests of his clients who 
would not rather die than steal. Equally 
true is it that no man can be held competent 
to undertake the practice of the law who 
does not diligently apply himself to legal 
study and make himself familiarly acquainted 
with the principles of law and of its practice 
in which the ethics of law are enshrined. 
No one can dream himself into the “ glad- 
some light of jurisprudence.” It is further 
true that no lawyer has the right, nor is he 
required to sell his conscience to his client. 
Rascally clients may have something to do 
with producing rascally lawyers. Recent 
developments tend to indicate that there is 
a spirit of lawlessness in society to-day which 
is prepared to intimidate the officers of the 
law in the proper discharge of their duties. 
A serious condition of affairs exists when 
a judge receives letters every day threatening 
his life unless he deal leniently with a pris- 
oner who did not stop to deal leniently with 
his victim. For a judge to fearlessly and 
faithfully administer the law in such a case, 
sterling manliness and unflinching adherence 
to duty are indispensable. And it should be 
the aim of all law-abiding citizens to support 
a judge in such circumstances. By so doing 


they protect themselves, and promote the 
maintenance of peaceable society, for which 
purpose law courts and their paraphernalia 





exist. It is also clear that the pardoning 
power vested in the executive authority of 
the state and nation is liable to abuse, that 
sorely strains the confidence of the citizens 
in the guaranteed security of legal procedure. 
Possibly a Board or Commission of Pardons 
appointed in each State, to consist of eminent 
criminal jurists, and to hold office during 
good behavior, irrespectively of the political 
party in power, might succeed in regulating 
this matter. 

As a signal illustration of forensic suc- 
cess coupled with an unusual high sense of 
honor, justice and right, the career of Abra- 
ham Lincoln at the bar is well worthy of 
study. Had he never attained the unique 
position he did in the councils of the nation 
and in the hearts of the people, he would 
certainly have left his name on his country’s 
roll of fame as an able lawyer. Conscien- 
tiousness marked all his career. 

As a sample of this I quote one incident. 
A stranger called on him wishing to retain 
his services. ‘State your case,’ said Mr. 
Lincoln. The man did. Then Lincoln 
said: ‘I cannot serve you, for you are 
wrong and the other fellow is right.” “That 
is none of your business if I hire you,” re- 
torted the man. ‘None of my business!” 
exclaimed Lincoln. ‘‘ My business is never 
to defend wrong. I never take a case that 
is manifestly wrong.” ‘ Well, but you can 
make trouble for the other fellow,’ added 
the applicant. “Yes,” said Lincoln, “I 
can set a whole community at loggerheads. 
I can make trouble for this widow and her 
fatherless children, and thereby get you 
$600, which rightfully belongs as much to 
the woman as it does to you. But I won't 
do it.” “ Not if I pay you well?” slily sug- 
gested the would-be client. ‘* Not for all the 
money you are worth,” Lincoln replied. 

The times have changed since Lincoln 
with his saddle-bags and cotton umbrella 
rode over the Eighth Judicial Circuit of Illi- 
nois, but the principles of law and legal 
ethics are the same to-day as they were then. 
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A REFORM IN CRIMINAL PROCEDURE. 


By CHAMPION BISSELL. 


OMMON Law, as distinguished from 

Statute Law, is the “perfection of 
human reason.” This is not the dictum 
of the writer; but it has become imbedded 
in educated sentiment as an axiom. And 
this conclusion is based not only upon the 
multiform and long practices of jurispru- 
dence, but upon the very nature of the case 
itself. The Common Law is the slowly 
aggregated result of the deliberations of the 
most learned and upright citizens of the 
foremost nations of the world. These citi- 
zens, judges of the courts of last resort, 
have always as a rule been selected by the 
proper authorities because of their superior 
abilities and education, and have been so 
compensated as to set them above bribery. 
It is, and always has been, the function of 
the higher judges who make the Common 
Law, that they not only establish justice, 
but correct injustice. Injustices are con- 
tinually being committed by courts of w7zsz 
prius, where a judge sits to lay down the 
law to twelve jurymen, who pass upon the 
facts in relation to their connection with the 
law; and are as continually reversed and 
corrected in the higher tribunals, from 
which alone we derive those precedents and 
principles which are styled the ‘‘ Common 
Law.” 

Such, briefly stated, is the eulogium of 
the system of jurisprudence, under which 
the citizens of the two greatest and most 
enlightened nations of the world lead their 
lives and carry on their business. And this 
eulogium has always been deserved since 


- the barons of England extorted from King 


John at Runnymede that great guarantee of 
the liberty and rights of the citizens known 
even to schoolboys as Magna Charta; and 
since ttial by jury became the right of 





every person accused of crime or sued in a 
civil action. And yet the ‘perfection of 
human reason” is very far from being ab- 
solute perfection ; since in strict terms there 
can be no such thing as perfection of an 
imperfect instrument. Among the great 
names that illustrate history, 

‘¢Beaconing from the abode where the Eternal are,” 
none are more renowned than those of scho- 
lars and statesmen who have with greater or 
less success devoted their talents to the task 
of law reforms. Of such were Solon, who 
reformed Grecian law; Ulpian and Papinian, 
who reformed early Roman law; Tribonian, 
who reformed the law in the time of Justi- 
nian, commencing the immortal “ Institutes” 
with these masterly definitions. 

“Justice is the unvarying and perpetual 
intention to render to every person his due 
(suum cuigue). Jurisprudence is the in- 
telligent summation of divine and human 
things; the knowledge of what is just and 
what is unjust.” 

And since the Common Law came in, 
that is, the law as established by reason 
and precedents, and thus distinguished from 
the Civil Law obtaining on the continent of 
Europe as established by governmental au- 
thority, the great names of Sir Samuel 
Romilly and Lord Brougham will suggest 
themselves as benefactors of humanity in the 
direction of reform. The diversities of State 
laws and practice in the United States make 
sweeping reforms difficult or slow; and the 
most that David Dudley Field and his co- 
laborers in the State of New York could 
accomplish was such a codification of pre- 
cedent and practice as should reform the 
New York juridical system, and serve as an 
example to other States. 

Much yet remains, and much probably 
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will always remain, to be done in reforming 
jurisprudence in communities that 
growing in numbers and intelligence, and in 
which new emergencies constantly arise out 
of new formations of circumstances. With 
profound deference to the general systemof 
procedure in criminal cases as established 
in the courts of the United States, let a re- 
form be suggested, which I do not remem- 
ber as having been proposed by any Bar 
Association or writer upon legal topics. 
Most readers are familiar with the leading 
facts of the ancient judicial combats, or 
trials by battle. Schoolboys find illustra- 
tions of them in such stories as the ‘ Seven 
Champions of Christendom.” Older and 
more critical students are interested in the 
description of this procedure in Montes- 
quieu’s “Spirit of Laws.” It was absurd 
and irrational to the last degree. Communi- 
ties that believed that the divine principle 
of justice could so arm a combatant weigh- 


are 


ing, let us say, a hundred pounds, and un- 
skilled in the use of weapons ; and so disarm 
his opponent, possessing twice his weight, 
and skilled in the sword; that the little man, 
if innocent, should slay the big man, his 
adversary and no 
ignorant than credulous. 

And yet this system had one virtue which 
moderncriminal procedure lacks : every pros- 
ecutor was obliged to appeal either in person 
or by substitute; every accused person was 
allowed the opportunity to establish his in- 
nocence. And no distinction of persons 
was recognized. Beaumanoir tells us that 
‘‘when a gentleman, as an accuser, had a ju- 
dicial combat with a person of low birth, he 
was obliged to present himself on foot, 
simply with shield and baton; but if he came 
on horseback and armed with a sword like a 
gentleman, they took his horse and his arms 
from him, and stripping him to his shirt, 
they compelled him to fight in that condi- 
tion with the lowborn man.” 

Such a state of things would naturally 


prosecutor, were less 
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and muscles of a prize fighter, or not an 
expert fencer, to be extremely cautious as to 
bringing accusations against any subject of 
the realm. There was a certain beauty then 
in this irrational structure of law erected by 
our remote ancestors. ‘ They builded better 
than they knew.” How different from, and 
in one respect how superior to, the procedure 
adopted by the enlightened communities of 
the United States, by which any person can, 
by lodging a complaint with a police magis- 
trate, procure the arrest of any other person 
within the jurisdiction of the court; and the 
consequent indictment of the person com- 
plained of, unless the latter elects to unfold 
his defense, a step which counsel rarely 
advise; and can then, by absenting himself 
from the territory within the jurisdiction 
mentioned, forever prevent the accused per- 
son from being acquitted of the charge. 
Bulwer wrote and satiric 
sketch of this state of affairs, entitled the 
An English merchant 


an amusing 
“Law of Arrest.” 
has an agent or correspondent in Batavia, 
Java. He suspects that this person is cheat- 
ing him; sets out for Batavia; confronts the 
wrongdoer in his office and taxes him with 
his villainy. The agent hears him with pa- 
tience and civility, begs him to remain in the 
office a few he 
vouchers from his residence, and in five 
minutes returns with a police officer, who 
serves a warrant upon the astonished mer- 
chant. Taken before the magistrate, the 
merchant is informed by that dignitary that 
the offense charged against him is an aggra- 
vated case of felony, robbery, etc., and that 
bail will be fixed at five thousand pounds, 


moments while procures 


the merchant being a stranger in the 
city. The accused person is of course un- 


able to obtain bail, the amount being exces- 
sive, and the minds of his few acquaintances 
in Batavia being prejudiced against him by 
the rumors artfully set afoot by his agent in 
his disfavor. Not to prolong the history, he 
is confined in prison a fortnight, during 


cause any person not possessed of the thews | which time the agent collects all collectable 
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funds and securities, and leaves Batavia for 
parts unknown. Released at last for lack of 
a complainant, the merchant demands jus- 
tice. ‘But I can do no more than release 
you,” says the magistrate, who is pretty well 
satisfied that the Englishman has _ been 
the victim of procedure. ‘And can I do 
nothing more?” asks the merchant. ‘‘ Not so 
far as appears,” says the justice, “unless you 
can catch your departed agent.” ‘ And 
what do you call this sort of thing?” queries 
the merchant. ‘ My dear friend,” the justice 
closes, ‘‘ This is the law of arrest!” 

This skétch is founded on fact; probably 
it was a fact that came to Bulwer’s knowl- 
edge. Such events constantly happen. In 
December, 1892, a lawyer in good standing 
at the New York Bar was arrested at his 
office on the complaint of a woman, for 
whom he had brought an action to recover 
the sum of five thousand dollars from an in- 
surance company. Three thousand of this 
he had already collected, and the suit for two 
thousand was pending. He had paid over 
two thousand to the plaintiff; and while no 
reasonable person would deny that this 
lawyer might consider a thousand dollars as 
a competent fee for the entire action, yet the 
fact that the plaintiff did not share this 
opinion caused him to be taken from his vo- 
cation, deprived of his liberty and arraigned 
before a police justice on a charge of grand 
larceny. Now if the fair, or unfair, plaintiff 
chooses to remove to some place outside of 
the state or county, and not appear at the 
trial before a competent court, what measure 
of justice can this defendant obtain? An 
acquittal? No. Merely a dismissal of the in- 
dictment, leaving the cloud of an indictment 
upon his reputation; dismissed indeed, but 
liable to be revived at the instance of the 
District Attorney at any time during the 
statutory period of ensuing years, a dismissal 
being a bar to an action on a misdemeanor 
only, and not on a felony. 

The general public is apt to believe that 
an arrest-and an indictment are prima facie 





evidences of guilt. As a matter of fact they 
bear the same relation to actual guilt that a 
casual cough bears to a deadly pulmonary 
consumption. From among each hundred 
persons arrested and brought before a police 
magistrate, twenty are discharged on the 
complainant's own showing. When the 
papers in the cases of the remaining eighty 
are laid before the grand jury, bills of in- 
dictment are found against fifty. Of these 
fifty, ten are never tried, because complain- 
ants fail to appear; of the forty, presumably 
the guiltiest of the hundred, twenty are ac- 
quitted. These ratios are not claimed to be 
strictly accurate, but they are the result of 
a long study of criminal records in the city 
of New York, and are closely aligned to 
truth. Out of a hundred accused persons, 
at least in the County of New York, it is a 
question if twenty eventually work out sen- 
tences in the penitentiary or state prison. 
On the face of it then, the chances are 
five to one that a person, not belonging to 
the criminal classes, arrested on a criminal 
charge, is innocent; and if this is the 
case, or if the probabilities in his favor 
are only three to one, the public should 
be educated to a larger charity toward ac- 
cused persons, and a suspension of judgment, 
if not a belief in their innocence, so long as 
the defendants remain unconvicted. Such 
a tolerance would be the first step in the 
direction of the great reform in procedure 
which this article is intended to advocate. 
In fact there are so many conditions all 
working together to assist the mischievous 
designs of frivolous, insincere, and perjured 
complainants, that common justice demands 
that at the end of the procedure an innocent 
accused person should be able to command, 
as a matter of right, an absolute vindication ; 
such a vindication as will restore him to 
society with unblemished reputation. Mag- 
istrates are only human; and police justices as 
a class are not selected from among the most 
able jurists, or even the best educated and 
most responsible laymen. When a complain- 
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ant appears before the average police justice, 
the latter is apt to credit the affidavit of the 
former; it adds to his prestige to do so; and 
the more papers he sends to the grand jury, 
the wider is his fame as a magistrate. A 
warrant is issued, the defendant appears. 
Suddenly snatched away from his business, 
he is destitute of proofs of innocence, and 
while in a competent trial court no defend- 
ant is ever expected to prove innocence, the 
whole burden of proving guilt resting on the 
prosecutor, in a police cour the is called on 
to prove innocence, when least prepared to 
do so. The advice of counsel and the dic- 
tates of good sense alike prompt him to 
waive examination; that is, to reserve all 
grounds of his defense, and simply declare 
his innocence of the charge. This he does, 
and the papers in the case, including the 
complaint of the accuser in full, are sent to 
the grand jury, the police justice endorsing 
the complaint so far as to state over his sig- 
nature that he finds “probable cause” to 
believe the defendant guilty, and therefore 
commits him for trial. 

The functions of the grand jury are in 
most cases simple. They are defined substan- 
tially as follows: That the grand jury 
shall find a true bill of indictment against 
the accused person if the charge is such as 
would lead to a conviction if uncontradicted 
or not disproved. As a matter of fact 
almost any charge satisfies this requirement. 
Fewer indictments would be found if grand 
juries were to summon defendants to explain 
the charges; but such a course is not encour- 
aged by the authorities, whose plan it is, 
and very properly, to secure a trial of the 
case, 

The indictment being now filed in the 
District Attorney’s office, the defendant is 
called on to plead to it; and his trial then 
awaits the convenience of the public prose- 
cutor. This convenience is an unknown 
quantity; and, so to speak, a ‘movable 
feast.” A defendant never knows on what 
day he may be called to the bar. And when 





his case is called, it is quite upon the cards 
that the prosecution will not be ready. 
Everything depends upon the presence of 
the complainant; and many a complainant, 
who is ready enough to sign his name 
to a lying affidavit, in which every alleged 
fact is distorted to his own advantage 
and to the prejudice of an accused per- 
son, out of which affidavit grows the “ prob- 
able cause” for believing the defendant 
guilty, hesitates before coming into court 
and facing the cross-examination of some 
able lawyer before a jury. The complainant 
fails to appear; he or she is not in the 
county or State, and the prosecutor post- 
pones the case. In cases where the com- 
plainant fails to appear on the first call he 
is very apt to continue to absent himself, 
until the rules of the court compel a dismis- 
sal of the indictment. 

Judge Cooley was once examining a class 
of law students for admission to the Bar. 
“Give a definition of a legal axiom,” he said 
to one of the class. ‘There is no legal 
wrong without a remedy,” was the response. 
“Well, young man,” said the Judge, “the 
usual enurtciation of the proposition is that 
there is no wrong without a legal remedy ; 
but if you have discovered a new truth, and 
can maintain your discovery, you will have 
inaugurated a millenium in jurisprudence.” 

But notwithstanding the sarcasm’ implied 
in these words, there should be no wrong in 
legal procedure without a remedy, and so 
long as the law of the land permits the arrest 
of one citizen upon the complaint of another, 
it should go further, and confer upon the ac- 
cused person the right to elect between the 
dismissal of the indictment, or a jury trial 
upon whatever evidence may be in the pos- 
session of the public prosecutor, in all cases 
where, after reasonable time, the complainant 
fails to appear. If a defendant has been 
engaged in some shady transaction, ques- 
tionable or against public policy, he would 
doubtless be satisfied with a dismissal; but 
if absolutely innocent, as many accused per- 
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sons are, he would demand a trial, let the 
prosecutor read the complainant's affidavit, 
on which the indictment is based; and then 
the defendant would unfold his side of the 
case to the jury, take an acquittal, and go 
out among his fellow citizens cleared of all 
the clouds which have surrounded him since 
the accusation. 

A defendant on a criminal charge does 
not occupy a position of his own seeking, 
and it is manifestly unjust that the State 
should place him in an attitude toward the 
community in which it is not prepared to 
maintain him. If a person has committed 
a felony, the sooner the State locks him up 
for a term of years, the better; but if he 
has not committed a felony, and yet has 
been arrested on a felonious charge, it is the 
duty of the State to replace him in the posi- 
tion previously occupied by him. Only a 
formal acquittal can do this. On a mere 
dismissal of the indictment, if the accused 
person brings an action against the com- 
plainant for malicious prosecution, or against 
a newspaper that may have published libel- 
lous comments upon the transaction, the 
question of his guilt or innocence is liable to 
be agitated in a civil court, whose’ procedure 
does not compel such a weight of evidence 
as a criminal court of competent jurisdiction, 
does not so efficiently throw the burden of 
proof upon the person who makes the 
charge, and does not confer upon a litigant 
the absolute right to call at least five wit- 
nesses to good character, and reputation 
for truth and veracity. This affords a strik- 
ing illustration of the truth that one wrong 
generally leads to another. For certainly, 
next to the wrongfulness of locking up an 
innocent man, is the wrongfulness of turn- 
ing him out again with a clouded reputa- 
iton, and of depriving him of the only pos- 
_ sible means of clearing away the cloud. 

Prosecutors might urge that such a course 
of procedure as is here suggested would 
give infinite trouble to the courts. But this 
is no argument, since the citizens of a com- 








munity pay the expenses of the courts, and 
have a right to the best justice that the 
courts can administer, and to the largest 
amount of it, and all the time. It may seem 


| to the average District Attorney that it 


makes but little difference to a defendant 
whether he gets an acquittal or a dismissal 
of the indictment; in either case he goes 
forth a free man, his bail is discharged; he 
retains his citizenship; his credibility as a 
witness is not shaken; his legal status is not 
disturbed. And yet an enormous difference 
exists between the acquitted and the dis- 
missed defendant. 

The average citizen does not live in a 
large world. No matter how vast any city 
may be, each one of its inhabitants knows, 
and is known to, a limited number of people. 
But the fact that his reputation is confiped 
to a limited number implies that, as to these 
selected few, his reputation has a certain 
value; and not being spread over a large 
area, it is the more carefully scrutinized. 

This citizen, whom we will style John Doe, 
finds himself one day brought before a 
police justice on the complaint of Richard 
Roe, the alleged crime being, let us say, a 
constructive larceny arising out of a busi- 
ness transaction in the results of which Rich- 
ard Roe may have been disappointed, and 
chooses to consider himself criminally in- 
jured. On the affidavit of Richard Roe, 
John Doe withholding his defense and waiv- 
ing an examination,—the more decidedly so 
since the magistrate informs him that, while 
his statements may or may not be credited, 
any admissions that he may make will cer- 
tainly be used against him,—he is committed 
for trial. An indictment follows, quite as a 
matter of course; and Doe prepares his 
evidence and engages his witnesses in the 
expectation of establishing his innocence at 
a public trial. 

It is safe to say that every one of his 
acquaintances informed of the 
affair, and is more or less interested in its 
results. Whether creditors, debtors, rela- 
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tives, neighbors, or trade or professional 
associates, they all have a place in their 


memories, arranged for the denouement of | 


the Doe-Roe case. 

Richard Roe finds it convenient to go out 
of town and stay out, and the District At- 
torney abandons the action. If John Doe 
had been tried and acquitted, the affair 
would have been public, and any questions 
as to the result could have but one answer. 
But John Doe has not been tried and acquit- 
ted, so that the affair is not public; and 
when it gradually leaks out that he is no 
longer under indictment, the various Qui-his 
and Mrs. Grundys who make up his general 
acquaintance, bring forward for their com- 
mon discussion and entertainment as many 
histories of the occurrence as were offered by 
Sir Benjamin Backbite, Mrs. Candor and 
other “friends” of Sir Peter Teazle touching 
his duel with one of the Surface brothers. 
“The indictment has been pigeon-holed” ; 
“the indictment has been abandoned on ac- 
count of a flaw”; “a nolle prosequi has been 
effected by a powerful political ally”; “a 
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smart lawyer has so worked on the District , 


Attorney that he has abandoned the case” ; 
“the complainant has been bought off”; “a 
private settlement has been made.” These 
are a few of the many misstatements that 
are liable to be set afloat and believed ; since 
in regard to any event whatever, while the 
truth can only fill one straight channel, 








there can be a million circuitous channels, 
each brimming over with its own particular 
falsehood. And all these erroneous state- 
ments that we have mentioned are damaging 
to John Doe’s reputation as a man and a 
citizen. Years of exemplary conduct will be 
required to live them down. In fact it often 
happens that a citizen never fully recovers 
the ground lost by such a failure of justice. 
Judge Gildersleeve, now on the Supreme 
Court bench in New York, once instructed a 
grand jury, in his capacity as a judge at 
General Sessions, to be rigorously scrupulous 
as to how they brought in “true bills” of 
indictment, stating to them that, after an in- 
dictment was once found against a citizen, 
no earthly power could thereafter remove the 
stain. It does not follow that this is true 
because Judge Gildersleeve said so; but we 
may consider it true that the stain can never 
be removed except by an acquittal. An 
acquittal means that a selected body of citi- 
zens, brought into court as a jury, and sworn 
to render their verdict evidence laid 
before them, have examined into the truth 
or falsity of the charges, and have _ pro- 
nounced them false. This is the highest 
vindication, and the only real vindication, 
and it is the vindication which every citizen 
is entitled to demand from the people of the 
State, who against his consent have com- 
mitted him to answer a criminal charge. 
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LONDON LEGAL LETTER. 


Lonpon, April 4, 1896. 


RACTICALLY as well as theoretically a very earnest 

endeavor is made to preserve the dignity and decorum 
of the English Courts. Not only is any attempt to com- 
ment upon a matter which is under trial sternly repressed, 
but even a statement as to the contents of a document in a 
suit which has been filed, but which has not yet come up 
for hearing, is so far considered to pertain to a matter 
sub judice as to bring it within the rule of contempt of 
court. Last month an evening newspaper published as a 
news item a condensed statement of the contents of a peti- 
tion, or statement of claim, in an action brought in the 
Queen’s Bench. It was represented to the editor and pro- 
prietor of the paper that this statement of claim contained 
allegations many of which were immaterial and of a most 
damaging description; whereupon the editor apologized 
and made an affidavit stating in effect that he was surprised 
to see the item in his newspaper, that it had been brought 
to him just as he was about starting on a journey and that 
he had given it to the sub-editor with an instruction to be 





| 


very careful about it. It was not suggested that there was | 


anything in the newspaper item that was not in the petition; 
nevertheless a motion was made for a writ of attachment to 
issue for contempt of court for printing and publishing “ cer- 
tain statements calculated to prejudice the fair trial of the 
action and the defendant in the eyes of the public.” The 
motion was heard last week. A leader and a junior ap- 
peared for the motion, and a leader and a junior for the 
newspaper, and two judges considered it. For the motion 
Mr. Carson, (). C., urged that “ the authorities showed that 
a publication of an éx parte statement, such as a statement 
of claim, not supported by any evidence, and before the trial 
came on, was a contempt of court. If such a thing could 
be done no one was safe. All that a man had to do was to 


file an action against a public man, draw up a statement of | 


claim containing any matters of prejudice he might choose to 
invent, and then threaten to make public the statement of 
claim.’ This of course is all very true, but it is I fear novel 
doctrine in the United States, where too often a defendant 
is persuaded to agree quickly with his adversary, not because 
his adversary’s claim is a just one, but because he fears the 
publication, with head-lines, of the petition before the an- 
swer, which wi!l probably never be published at all, can be 
filed. In this particular case the judges argued that “ it was 
shocking that newspapers should publish such matters as 
this, which had not been before any court of justice, that it 
was interfering with the course of justice and that it was in- 
excusable’; but as the newspaper proprietor had apologized, 
no other punishment would be inflicted upon him than to 
adjudge him in the costs of the application —which is 
equivalent to fining him from $500 to $750, so great are the 
costs of litigation here. 

Another movement in the direction of greater gravity and 
decorum in the conduct of trials here is the bill which has 
recently been introduced by the Lord Chancellor in the 


| 


| 


House of Lords, giving judges the right to exclude the 
public from trials which for decency’s sake ought not to be 
held in public. The bill has met with some opposition, but 
it will be passed and will prove a useful measure. It is 
almost impossible for one who has not witnessed it to 
conceive of the craze which society women have for the 
details of sensational trials, and the lengths to which they 
will go to gain admittance to the courts when any matter of 
society interest is on the docket. Not only are those parts 
of the court-room which are ordinarily set apart for the 
public over-crowded, but counsels’ seats are invaded, and in 
many instances the bench itself is occupied by fashionable 
women in gay toilets. In a case which was tried not long 
ago, in which the parties were conspicuous members of the 
highest social circles, and royalty was called into the wit- 
ness-box, many women were admitted to places specially 
reserved for them before the doors were opened to the 
public, and in order that they might not lose these posi- 
tions they brought their luncheons with them and remained 
throughout the day. In the more recent examinations of 
Dr. Jameson and his associates at the Bow Street police 
court, the demand for places by titled ladies has been a 
serious annoyance to all the numerous counsel engaged, and 
to the officers of the court. In fact the throng was so great 
that several of the counsel were unable to get to their seats, 
but had to take their notes on their knees and be satisfied 
with such glimpse of their clients and the judge as they 
could gét by peering around the intervening screen of wide- 
spreading bonnets. 

Few actions of recent years have attracted as much at- 
tention, not only on account of the prominence of the 
parties and the romantic character of some ofthe incidents, 
but by reason of the intricate question of law involved, as 
the case of Kitson v. Playfair, which has just been tried by 
Sir Henry Hawkins and a jury. The plaintiff is the wife 
of Mr. Archer Kitson, who is the brother of Sir James Kit- 
son, a wealthy Yorkshire baronet, and the defendants are 
Dr. Playfair, one of the most eminent and fashionable 
West-end physicians, and Mrs. Playfair, who is the sister of 
Sir James Kitson. The plaintiff had not been in her hus- 
band’s company for two years when in 1894 she called a 
Dr. Williams to attend her. He requested that Dr. Play- 
fair be called into consultation with him, to which Mrs. 
Kitson willingly assented, remarking that Dr. Playfair was 
her husband’s brother-in-law. At a second consultation an 
examination was made under chloroform, and while recov- 
ering consciousness, Mrs. Kitson heard something said by 
Dr. Playfair which implied that her illness was the result of 
misconduct on her part, or, in other words, of a miscarriage, 
and that the signs indicated a pregnancy of three months. 
Mrs. Kitson indignantly denied this and appealed to Dr. 
Playfair to grant her an interview in order that she might 
tell him what had happened and thus clear her character. 
Dr. Playfair refused the request, repeated that he had 
no doubt of his diagnosis, and said that it would be his 
duty to inform his wife about the incident in order to pre- 
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vent any social intercourse between the families, unless 
Mrs. Kitson would either consent to go away from London 
to live or would assure him that she had had intercourse 
with her husband within three months, a fact that Dr. 
Playfair considered to be impossible, as Mr. Kitson had 
been out of England for several years. Mrs. Kitson plead- 


ed that time be given to her in order that she might com- | 


municate with her husband, but Dr. Playfair refused, and, 
as Mrs. Kitson determined not to go away from London, 
he informed his wife, who in turn told her brother, Sir 
James, what had occurred. In consequence of the com- 
munication, Sir James withdrew an allowance of £400 a 
year which he had been paying to Mrs. Kitson, leaving her 
totally destitute. It was for this statement that Mrs. Kit- 
son brought her action against the Playfairs for libel and 
slander. The doctor pleaded that he had never made the 
statement in question (but subsequently abandoned this 
line of defence), and, further, that it was made as a matter 
of duty, to protect his wife and children, without malice 
and in an honest belief that it was true, thus claiming priv- 
ilege for it. He did not claim justification, and therefore 
the court refused evidence as to whether or not the state- 
ment was true, although Dr. Playfair insisted that he not 
only believed that it was true at the time, but that no medi- 
cal authority could shake his faith in his own judgment. 
On the other hand another eminent physician swore that 
the facts of the case did not warrant the judgment which 
Dr. Playfair and Dr. Williams had formed about them. In 
the end, and after a very long review of the whole question 
of what constitutes privilege by the judge, the jury found a 
verdict for the plaintiff for £12,000, or $60,000, — an 
enormous sum and one which if capitalized would yield 
about what Mrs. Kitson had lost in the withdrawal of her 
allowance by Sir James. Very little has been added to the 
law on the subject of privilege by this trial and the judg- 
ment, but it is very doubtful if fashionable physicians 
hereafter will give their professional confidences to their 
wives and the other members of their families. 

It is announced here that the Lord Chief-Justice has ac- 
cepted the invitation of the American Bar Association to 
attend its next annual meeting at Saratoga Springs in 
August, and that he will be accompanied by Sir Frank 
i.ockwood, Q. C., M. P., Mr. Montague Crackenthorpe, 
@. C., and Mr. James Fox. ‘This is not the first visit of 


Lord Russell to the United States, as he visited America in 
He will, of 


the company of the late Lord Chief-Justice. 





course, be heartily welcome, and I am confident that he 
will make a capital impression among his hosts. He has 
not the courtly grace and the extreme sauaviter tn modo 
which distinguished Lord Coleridge, but he has the bear- 
ing and dignity of a judge, while at the same time he has 
not yet been long enough on the bench to lose that pecu- 
liar charm of advocacy which made him one of the most 
sought-after and successful jury lawyers the English Bar has 
ever known. In Sir Frank Lockwood he will have a fitting 
companion. As an after-dinner or a platform speaker, Sir 
Frank is quite the equal of Lord Russell. He is full of humor 
and anecdote, and of so jovial a nature that the public is not 
always inclined to take him seriously even when he desires to 
be most impressive. He is besides one of the conspicuous 
successes of the Bar, and has as much work as any leader 
on the common law side, Sir Edward Clarke, of course, al- 
ways excepted. In Mr. Montague Crackenthorpe you will 
see a typical chancery lawyer, in figure, address and keen- 
ness of intellect. He came to the bar nearly forty years 
ago with a studentship, and has been a student ever since. 
He has the social grace well developed also, and is in many 
respects a fit companion for the other two almost incompar- 
able ambassadors from the English to the American Bar. 
The English Parliament does not try election petitions, 
but remits them to the courts for determination. So far, 
growing out of the elections last year, there have been eight 
petitions decided by the courts, and as two judges sit, and 
the proceedings are strung out to interminable length, great 
inconvenience has been experienced in getting through the 
regular litigation. One of these petitions, that of Benn v. 
Marks, has already extended over forty days, and promises 
to drag on for another fortnight. The defeated candidate 
brought nearly 150 charges against his successful rival, who 
as a sort of moral counterclaim filed a recriminating charge. 
The judges have decided in favor of the sitting member on 
the petition and on the recriminating charge also; and 
now there is to be a scrutiny of the ballots. The costs 
thus far are upwards of $150,000, the leader on Marks’ 
side getting a “ refresher” of $200 a day, and on Benn’s 
side $150. In addition to these leaders there are two jun- 
iors on each side who have likewise to be daily ‘‘ refreshed,” 
besides solicitors and witnesses without number. The 


judges have intimated that they consider the matter of costs 


in these cases little short of a scandal. 
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CURRENT TOPICS. 


A Novet RusE.—A novel and very ingenious 
expedient to save a murderer from execution was de- 
vised in the recent case of «* Bat’? Shea, who was 
convicted of the murder of Robert Ross, at Troy, 
N. Y. Shea was a young Democratic rough, em- 
ployed, or at least engaged, in deterring Republicans 
from voting on election day. He had an associate 
named McGough. Ross and his brother William 
were regularly constituted Republican watchers at 
the polls. There was a conflict between the Ross 
brothers and Shea and McGough, in which Robert 
was killed and William was seriously assaulted. 
Shea and McGough were indicted for these offenses, 
and Shea was convicted of the murder of Robert, 
while McGough was acquitted of that offense but 
convicted of the assault on William, and sent to 
prison. On the trial concerning Robert, McGough 
swore that Robert was killed by Borland, but Bor- 
land was not even indicted for the offense, it appear- 
ing that he was a Republican trying to assist Robert. 
Fifteen reputable and disinterested persons swore 
that they saw Shea fire deliberately twice at Robert at 
close quarters, and that neither Borland nor McGough 
did it or was in a position to do it. This result was 
accomplished in spite of intimidation and bodily vio- 
lence toward some of the witnesses. Shea’s case 
was taken to the Court of Appeals, and his conviction 
was unhesitatingly affirmed, the opinion being written 
by the Democratic judge, Peckham, who used very 
severe and significant language about supposed polit- 
ical inspirers of the crime. (Some, or at least one, 
of the witnesses testified to overhearing a conversa- 
tion between the accused and others, indicating that 
they were set on by persons higher in authority to 
get rid of the Ross brothers by violence, if necessary 
to effect fraudulent voting.) After the affirmance of 
the conviction, a strenuous attempt was made to in- 
duce the Governor to commute the sentence to 
imprisonment for life, but without avail. About the 
time that this attempt was instituted it was an- 
nounced in an Albany newspaper that McGough was 
ready to confess that he was the murderer, but 
nothing more was heard of it until the Governor’s 





decision was announced. Then it was heralded by 
the prison authorities that McGough had confessed 
to them, and the Governor was induced to appoint a 
commission to take his sworn statement and to 
respite Shea. Counsel then made a motion for a 
new trial, based on this confession. It was heard 
before a Democratic judge, and after a careful exami- 
nation was denied, the judge being convinced that it 
was incredible and perjured. Shea suffered the 
extreme penalty of the law, asserting his innocence 
to the last. A more desperate and artful attempt to 
defeat justice was never devised, and that it was un- 
successful is a demonstration of the capability of 
judges chosen by popular suffrage to rise above poli- 
tical bias and associations. _ McGough was perfectly 
safe in his confession, because he had been acquitted 
of the murder; if he had not been, there would have 
been some reason to believe his story. The lesson is 
a wholesome and much-needed one, and especially as 
addressed to the locality where these events oc- 
curred, and it probably will be heeded by those high 
in office and power as well as by the humble and 
base creatures through whom such desperate acts are 
compassed. No murder case in New York in recent 
years has created so much excitement and popular 
indignation. Robert Ross is regarded as a martyr, 
fallen in the cause of popular rights, and a monu- 
ment is being erected over his remains by the women 
of Troy. On the other hand, the funeral of his 
murderer, at Troy, was attended by an immense 
concourse; thousands viewed the remains: great 
quantities of flowers and floral devices — some spell- 
ing ‘* Innocent” — were contributed, especially by 
the «* collar-girls ” ; a long procession followed to the 
grave, and many knelt in the snow. The affording 
of the opportunity for such a morbid demonstration 
was a mistake on the part of the public authorities. 
The humane and wise priest who ministered to the 
deceased in his last moments and at his grave, sub- 
tantially deprecated this outburst and by no means 
asserted his belief in Shea’s innocence. Shea’s death 
was more to be commended than his life, for he 
professed penitence and a spirit of forgiveness. His 
life has afforded a longer printed record than that 
of many benefactors of mankind, for the printed case 
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on the final appeal extends to twenty-three hundred 
pages. 


LAWYERS’ Sports. — An appropriate supplement 
to a recent paragraph in this Chair on «* Legal High 
Jinks * may be found in an account in the «* London 
Law Journal” of «+ Chess in the Inns of Court.” In 
old days it was the fashion to play checkers in the 
bar-rooms of country taverns, and now it seems the 
fashion to play chess in the bar-rooms of the Inns of 
Court, the more aristocratic nature of the game being 
suited to the superior dignity of the buildings. The 
Benchers of the Inns and Middle Temple gave a 
chess entertainment, in which professional and ama- 
teur players participated. The Lord Chief Justice, 
‘*with a number of ladies and other persons of dis- 
tinction,” was present. One professional played 
against thirty-one separate opponents simultaneously, 
and won a majority of the games. Consultation 
games were played by Templars. ‘+ Wot games!” 
as Sam Weller would say. From a recent number of 
the +‘ Canadian Law Times” we learn that in Ontario 
attendance for two years at the law school at Toronto 
is exacted from candidates for the Bar, and that the 
students are demanding a gymnasium. The ‘+ Times” 
Says: _— 

“We understand that a petition has been presented by 
the students of the Law School to the Benchers of the Law 
Society, asking that they utilize the third story of the Law 
School as, and fit it up for, the purposes of a gymnasium. 
We trust sincerely that the petition will be granted. No 
more popular and worthy act could be done for the school 
then to provide the means of exercise and enjoyment for 
the students. The Benchers will readily see that the con- 
ditions of to-day are entirely different from those of a few 
years ago. Under the old system there was no compulsion 
to attend at Toronto except for examinations. Students 
who preferred to study in Toronto came here voluntarily. 
Under the present conditions it is compulsory on all 
students to spend at least two years in attendance at the 
Law School. They are gathered together in a small 
society by the Benchers, and we conceive that it will not 
be disputed that the responsibilities of the Benchers do 
not end with the mere instruction in law.” 

If a candidate for the Bar is required to attend a 
law school, by all means give him a «* gym.” At 
the same time one must wonder how so many good 
lawyers have been produced without law schools or 
gymnasiums. Imagine Grover Cleveland trotting 
around the course or Evarts swinging on the trapeze! 


NOTES OF CASES. 


IMPOUNDING EXHIBITS. — A novel case is New- 
berry v. Carpenter, Supreme Court of Michigan 
(Dec., 1895, 65 N. W.R., 530). A steam boiler ex- 
ploded on the premises of relator, completely wreck- 





ing the building, causing the death of 37 persons, 
and injury to others. The calamity was alleged to 
have been caused by the criminal negligence of the 
engineer. The Circuit Judge of the district, on mo- 
tion of the prosecuting attorney, ordered the boiler 
and engine into the custody of the police, but not to 
be removed from the premises, to be used as evi- 
dence on the contemplated trial of the engineer for 
manslaughter. The Supreme Court, on a petition 
for mandamus (McGrath, C.J., dissenting), held that 
the order of the Circuit’ Judge was without authority 
of law and must be set aside. It was shown that 
the owner of the building, although charged with no 
crime, was threatened with civil suits for damages on 
the ground of negligence. ‘* Not only therefore is 
she by this order deprived of her private property, 
which she may desire to use in her business, but 
may be deprived of the evidence which may establish 
her innocence of any fault.” 

This seems to be a case in which evidence of the 
condition of the boiler by experts was feasible and 
competent, and would answer a better purpose than 
an exhibition and inspection of the bdiler. There 
can be no doubt that the State has a right to im- 
pound exhibits for use as evidence in criminal cases, 
but it seems reasonable to limit the exercise of the 
power to cases where it will not result in serious de- 
privation of property rights. Ifa man were accused 
of murder, the State might unquestionably possess 
itself of his shoes in order to fit them to footprints, 
but it is extremely doubtful whether it might turn 
him out of his house or shop, the alleged scene of the 
crime, and take exclusive possession of it for purposes 
of evidence. The right of search would answer every 
purpose. 


INJUNCTION. — BENEFIT EXCEEDING INJURY. — 
The New York Court of Appeals, in a very recent 
case, O’Reilly v. New York Elevated Company, held 
that where the plaintiff had suffered discomfort and 
annoyance from the operation of the defendant’s 
road by deprivation of light, air and access, but that 
a general benefit had been produced by the presence 
of the road, in which the plaintiffs property partici- 
pated, and that the plaintiff had suffered no substan- 
tial loss in consequence of its construction and opera- 
tion, equitable relief would not be granted. On the 
doctrine of injunction to restrain trespass, the Court 
quoted Chancellor Kent, in Jerome v. Ross, 7 Johns. 
Ch. 315: — 

“T do not think it advisable, upon any principle of jus- 
tice or policy, to introduce the chancery remedy as its sub- 
stitute, except in strong and aggravated instances of tres- 
pass, which go to the destruction of the inheritance, or 
where the mischief is remediless. I do not know a case 
in which an injunction has been granted to restrain a tres- 
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passer, merely because he was a trespasser, without showing 
that the property itself was of peculiar value, and could 
not well admit of due recompense, and would be destroyed 
by repeated acts of trespass. These cases all show that, in 
respect to acts of trespass committed upon land, even by 
persons in a public trust, under color of law, the Court has 
not interfered by injunction, unless where the trespass was 
permanent, as well as grievous, or went to destroy the 
value of the property to the owner. It is not sufficient 
that the act be simply fer se a trespass, but it must be a 
case of mischief and of irreparable ruin to the property in 
the character in which it has been enjoyed.” 

The Court also cited Kerlin v. West, 3 Green, Ch. 
(N.J.), 440. The Court tested the plaintiffs rights 
by considering what they would have been in con- 
demnation proceedings by the defendant, and argued 
that as he would have had no standing in such pro- 
ceedings, because he had suffered no loss, but on the 
other hand had acquired benefit in the enhanced 
value of his land, so he should not be enabled to re- 
strain the operation of this beneficial enterprise. 
This is a plausible contention, but suppose the plain- 
tiff does not desire to sell, and thus realize the alleged 

_enhancement of value ; suppose the premises constitute 
his old home, and he desires to live and die there in 
peace ; may he be thus annoyed and harried by a cor- 
poration that did not choose to condemn his land, 
but took their chances on his power to recover dam- 
ages? Gray, J., is quite correct in his admission that 
‘*there may be some embarrassment in reconciling ” 
all the decisions of Courts upon this point. 


DyING DECLARATIONS. —‘‘ The Harvard Law 
Review” and the ‘* New York Law Journal” have 
fallen into a very courteous quarrel over the question 
whether dying declarations are impeachable by proof 
of contradictory previous statements by the deceased. 
This arises upon the cases of People v. Lawrence, 
21 Cal. 368, and State v. Lodge (Del.), 33 Atl. 
Rep. 312. These comments raise an interesting 
query as to the weight to which dying declarations 
are entitled. On the one hand extreme sanctity may 
be attributed to them on account of the solemnity 
and responsibility of the occasion ; on the other hand, 
that occasion may give an excellent opportunity to 
an unscrupulous man to wreak a posthumous revenge. 
It should seem that this species of evidence ought to 
be open to every contradiction and impeachment to 
which other evidence is subject, and that no extra- 
ordinary weight or sanction should be attributed to 
it. It is always ex parte and self-serving, and never 
under oath, and never subject to cross-examination. 

Some courts have gone so far as to hold that dying 
declarations are not receivable in favor of the pris- 
oner; but the contrary has been held, and appears 
the better doctrine. Moeck v. People, too Ill. 242; 





39 Am. Rep. 38; Com. v. Matthews, 89 Kentucky, 
287. That contradictory statements are receivable 
to impeach them is held in Felder v. State, 23 Tex. 
App. 477; 59 Am. Rep. 277; Morelock v. State, 
go Tenn. 528; State v. Burt, 41 La. Ann. 487; 6 L. 
R. A. 79; Com. v. Cooper, 5 Allen 495 ; Goodall v. 
State, 1 Oreg. 333; State v. Elliott, 45 Iowa, 486. 
Contra: 1 Vroe v. State, 20 Ohio St. 472. In the 
Felder case the Court observed : — 

“Dying declarations derive their admissibility as 
evidence from the necessity of the case. They are gen- 
erally made to the friends of the deceased, and under 
circumstances where the physical conditions and surround- 
ings of the declarant are such that cross-examination is 
impossible. Made under a sense of nearly impending 
death, the awful solemnity of the occasion stamps them 
with the verity which attends statements made under the 
sanction’ of an oath. But the allowance of them is a 
jealously guarded concession to the ends of human justice. 
That this is so is evidenced by the requirements as to predi- 
cate for their introduction, and also by the limitation upon 
their admissibility to the identity of the perpetrator and 
the circumstances of the crime. The oath may be dis- 
pensed with, but no circumstances of extremity can com- 
pensate the want of a cross-examination. They are them- 
selves hearsay testimony, and as has heen said, their ad- 
missibility springs out of the necessity of the case. But 
after admitting them, it would be a perversion of all right 
reasoning to deny an accused a like relaxation of the rule, 
the occasion for it being produced by a coincident and 
co-extensive necessity. Ifthe State may invoke a departure 
from the ordinary rules of evidence upon the ground of 
necessity, would it not be a hardship to deny the same to 
the accused when the necessity has been put upon him by 
the concession made to the State? 

“Statements by the defendant,’ says Mr. Bishop, ‘ con- 
tradictory of dying declarations, and contradictions in the 
latter, may be shown to detract from their weight with the 
jury.’ Bish. Crim. Proc. 1209. The same doctrine is 
asserted in a long line of adjudicated cases. McPherson 
v. State, 9 Yerg. 279; Moore v. State, 12 Ala. 764; People 
v. Lawrence, 21 Cal. 368.” 

In a recent case in the New York Court of Appeals, 
People v. Kraft, an indictment for manslaughter by 
abortion, the deceased made an avte-mortem state- 
ment to the Coroner while at the hospital to which 
she had been removed, which was admitted on the 
trial as a dying declaration. The trial judge, in 
charging the jury, said that such declaration was 
competent testimony for them to consider, and added : 
‘«It is your duty to take it into consideration because 
it is evidence for you, and it is given all the sanction 
of evidence which the law can give to evidence.” 
Such instruction was held reversible error. The 
Court, Judge Gray writing the opinion, said : — 

“It is of course true that such declarations are con- 
sidered to be equal to an oath taken in a court of justice; 
but that is because of the circumstances surrounding them 
when made. It is assumed that, being made in extremity, 
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when the party is at the point of death and believes that 
all hope in this world is gone, they have some guarantee 
for their truth in view of the solemnity of the occasion; 
or as much as an oath in Court would have. But it is 
clear that their value as evidence rests ypon an assumption, 
and hence it is that while the law recognizes the necessity 
of admitting such proof on a par with an oath in a court 
of justice, it does not and cannot regard it as of the same 
value and weight as the evidence of a witness given ina 
court of justice, under all the tests and safeguards which 
are there afforded for discovering the truth —the object 
of judicial inquiry. For there the accused has the oppor- 
tunity of more fully investigating the truth of the evidence 
by the means of cross-examination, and the jury have the 
opportunity of observing the demeanor of the person 
whose testimony is relied upon. The power of cross- 
examination is quite as essential, in the process of eliciting 
the truth, as the obligation of an oath; and where the 
life, or the liberty, of the defendant is at stake, the absence 
of the opportunity for cross-examination is a serious de- 
privation, which differentiates in nature and in degree the 
evidence of a dying declaration from that which is direct 
and given upon the witness stand. Where, as in the 
present case, the evidence to convict the defendant is 
contained in an antle-mortem statement of the deceased, 
while it is entitled to be considered as having the weight 
of an oath, it would be wrong to say that it had all the 
weight which the law can give to evidence.’”’ ‘ Speaking 
in a strict sense, the sanction of an oath and the sanction 
of such declarations are deemed to be the same, when the 
state of mind of the person is considered; but as it was 
said by Baron Alderson, in Ashton’s case (2 Lewin, 147), 
‘though the sanction is the same, the opportunity of in- 
vestigating the truth is very different, and therefore the 





accused is entitled to every allowance and benefit that he | 


may have lost by the absence of the opportunity of more | 


full investigation by the means of cross-examination.’ This 
defendant denied having practiced an abortion, and 
testified as to statements by the deceased and as to facts 
which, if the jury had believed her, would have resulted in 
her acquittal. It was therefore of the utmost importance 
that the jury should not receive the incorrect impression 
that, however admissible in evidence the dying statement, 
it was as valuable or as authoritative for the purpose of 
proving the defendant’s guilt as though the inculpatory 
evidence had been given by a witness in a court of justice 
and with every opportunity to the defendant to investigate 
its truth by means of cross- examination.” 

We cannot conceive any reason for the ‘* Review's ” 
doubt of the ‘* soundness ” of the doctrine that such 
declarations are impeachable by proof of previous 
contradictory statements. They ought to be so im- 
peachable even more than ordinary declarations. 


INHERITANCE BY MuRDER.—In_ Ellerson v. 
Westcott, 148 N. Y. 149, this topic was passed 
upon. An heis-at-law brought a suit for partition of 
lands devised to the defendant, who was charged 
with having murdered the devisor. The Court held 


the action non-maintainable, saying: ‘* The devise 





took effect on the death of the testator, and trans- 
ferred the legal title and right given her by the will. 
The relief which may be obtained against her is 
equitable and injunctive. The Court, in a proper 
action, will, by forbidding the enforcement of a legal 
right, prevent her from enjoying the fruits of her 
iniquity. It will not and cannot set aside the will. 
That is valid, but it will act upon facts arising subse- 
quent to its executionand deprive her of the use of the 
property.”’ This was explicitly put on the ground that 
the murder did not render the ‘* apparent devise 
void,” in the language of the statute of partition. The 
Court cite Riggs v. Palmer, and steer clear of it by 
saying: ‘* The statute is our only guide, and having 
reached the conclusion that the facts alleged, if true, 
did not render the will void, the statutory condition 
does not exist which enables the plaintiff to bring 
that issue into this case. Section 1537 excludes by 
necessary implication a contest in partition between a 
plaintiff claiming as heir and a devisee in possession, 
except when this ‘ apparent devise is void,’ and that 
is not this case.”” It is not candid in the «* Harvard 
Law Review” to say that this case does not ‘* ex- 
pressly overrule” Riggs v. Palmer. The Court ex- 
pressly say, recognizing that authority, that a court 
‘«will defeat the fraud by staying her hand and 
enjoining her from claiming under the will.” Riggs 
v. Palmer was an action to have the will cancelled 
and annulled so far as it devised and bequeathed 
property to the murderer. There is not the slightest 
criticism of that doctrine, but an express re-affirm- 
ance of it in the last case. We hope the day is far 
distant when this court shall hold that a murderer 
may inherit or take under the will of his victim 
because the statutes have not said he shall not! 


INCRIMINATING TESTIMONY.— One of the most 
important decisions of the United States Supreme 
Court, for several years, is that just announced in 
the Brown case, that a witness may not plead his 
privilege to refuse to give evidence on the ground 
that his testimony may tend to criminate him, under 
a statute that expressly provides that it shall not have 
that effect. This decision was made under the 
Interstate Commerce Act: The Commissioners have 
been greatly embarrassed by the refusal of witnesses 
to testify before them on this ground, and in many 
cases justice has been defeated or jeopardized. 
State decisions on the point have been conflicting, 
but this judgment settles the rule for all Federal 
cases. That the question is easily debatable and 
not free from reasonable doubt, is evident from the 
fact that it is established by a majority of one — four 
judges dissenting. We shall await the publication 
of the opinions in full with interest. 
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Editor the ‘* Green Bag.” 

I have read with great pleasure and satisfaction 
Hon. Charles Hamlin’s interesting sketches of the 
late Jonas Cutting and Edward Kent, so long asso- 
ciate justices of the Supreme Judicial Court of Maine. 
I have a reminiscence of Judge Cutting which I think 
will be of interest to the profession and have a salu- 
tary influence upon those members of the Bar who 
have an inclination to indulge in personal invective. 

An important case occupying several days. was 
being tried in the Supreme Judicial Court of Knox 
County, Maine, at the March term of 1873, presided 
over by Judge Cutting. Two able counsel were pit- 
ted against each other, who had during the progress 
of the trial become very bitter and hostile, and had 
indulged in many personal epithets unworthy their 
distinguished ability and learning. When the Judge 
charged the jury he criticised the course pursued by 
the counsel in the following incisive and effective but 
scholarly manner : — 


‘« Now, gentlemen, the arguments of the counsel in 
this case have been very able upon both sides. I 
have known these gentlemen for many years. I ad- 
mire them as jurists. I admire their eloquence as 
advocates. But at the same time there has been ex- 
hibited to you in this trial a certain element which I 
regard as extremely objectionable, because it has had 
no tendency to aid in disclosing the truth which we 
are seeking to arrive at. The object of counsel should 
be to argue upon the evidence and to present the facts 
in the case, and not to charge each other with oppro- 
brious epithets. That has nothing to do with the 
case. It does not disclose anything which you can 
consider on the case. It is crimination and recrim- 
ination, and tends only to satisfy the morbid sensibil- 
ities of a portion of theaudience. If they would study 
human nature ; if they would study Shakespeare, who 
has disclosed the nature of the mind perhaps better 
than any other author, they would then perceive that 





such epithets are detrimental and make no part of the 
attributes of any orator. 

«¢ You all recollect, if you have read Roman history, 
that Brutus, who pretended to be a great patriot, 
murdered his emperor, Caesar. That scene has been 
described by Shakespeare. There was Antony, who 
was hostile to Brutus, inimical in every respect. He 
delivered the funeral oration over Caesar, his deceased 
emperor. Did he, on that occasion, vituperate and 
charge Brutus as being an assassin, a murderor or a 
traitor? No. He knew better than that. That 
would create indignation among the Roman people. 
Brutus had his friends and Antony knew it. And 
what did he say? He said Brutus was an honorable 
man. Now, if counsel would only recall that speech, 
however hostile they may be to each other, and say 
they are all honorable men, it would be far more 
respectful and would give far greater weight and force 
to their arguments than to call each other villains, or 
apply to them any other opprobrious epithets: be- 
cause that is language which anybody can use, how- 
ever low and degraded he may be. Those epithets 
are vulgar and never should be introduced in a court 
of justice. If the facts disclosed in the evidence will 
not disclose the character of the parties, nothing that 
counsel can add will do it.” T. R. SIMONTON. 

Camden, Me. 





LEGAL ANTIQUITIES. 


THE Coronator (coroner) is so called because 
in ancient times his business principally was with 
pleas of the crown. ‘The office was instituted in 
Richard I’s_ reign, in 1194, when the coroner 
was ordered to be elected in every shire by the 
freeholders of shire. This office was soon de- 
prived of its principal dignities; for by Magna 
Charta it was enacted that no coroner should hold 
pleas of the crown, these being expressly reserved 
for the justices in eyre. The statute De officio 
Coronatoris, of 4 Edward I, Stat. 2, laid down in 
detail the position and duties of a coroner. 





FACETIAE. 
WHEN Judge , of the North Carolina Su- 
preme Court, was on the circuit bench some years 
since, an action for damages sustained by an 
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assault and battery was tried before him. The 
usual issues were submitted, i. e., “1. Did defend- 
ant wrongfully assault and beat the plaintiff? 2. 
What damages did the plaintiff sustain?” The 
jury, after full consideration, returned as _ their 
verdict (Vo, to the first issue, and twenty-five dol- 
lars in response to the second. The judge, in 
some surprise, asked the foreman if there was not 
some mistake, as the findings seemed to be incon- 
sistent. ‘* No, your honor,” was the reply, “we 
found that the defendant very properly and justly 
beat the plaintiff, as he ought to have done under 
the provocation given, and that he beat him 
twenty-five dollars’ worth. We do not think the 
punishment he gave the plaintiff was cruel or ex- 
cessive for calling the defendant a d d liar.”’ 





ApouT the time of the passage of the Stamp 
Act, making null and void unstamped instruments, 
a suit was brought in Louisiana, on a plain, verba/ 
contract, satisfactorily proven. The defendant de- 
murred because the contract was not stamped, 
Plaintiff's counsel insisted upon the impossibility 
of the thing, but the Court said: “While it might 
work a hardship, yet law was law, and he should 
have to sustain the demurrer.”’ 


Ir was one of the delights of the late Lord Cole- 
ridge to profess ignorance of things supposed to 
be of common knowledge. In a newspaper libel 
action his lordship, in his most silvery tones asked, 
“What is ‘Truth’?” “It is a newspaper, my 
Lud,” replied counsel. *‘Oh!”’ said his lordship, 
preserving his simplicity and splendid gravity ; 
“isn’t that an entirely new definition?” 





NOTES. 

LurHER R. MarsH and Ogden Hoffman were 
opposed to each other in a murder case, some 
half century ago. Mr. Marsh is now in his old 
age one to whom may be applied the lines about 
Hamlet, — “ See what a noble mind is here o’er- 
thrown,”’ — but Ogden Hoffman has been dead 
nearly half a century. He was a wondrous orator, 





and anticipating the effect of his eloquence, Mr. 
Marsh said to the jury, “ You will soon listen to 
one at whose bidding instant creations, mighty em- 
bodiments of thought and argument, sublime con- 
ceptions, glowing analogies, and lively imagery will 
burst as by miracle from the crystal deep of mind 





in overpowering forms of majesty and power.”’ In 
his address, Mr. Hoffman thus parried: “ He has 
decked me with roses and crowned me with laurel, 
that he might strike me on the head with a classic 
and consecrated axe.” 


JupcGe WiLiiAM KENT was of a most sprightly 
disposition, even when martyred by the gout. 
Near him in Ascension Church was the pew of a 
brother lawyer remarkable for his ponderosity of 
manner and slow, deliberate speech. In making 
responses to the service, his voice was always 
heard last, and generally awkwardly staccato. 
Leaving the church together one day, Judge Kent 
observed: “ Why is it, in saying the Credo, you 
‘descend into the place of departed spirits’ 
several seconds after the rest of the congrega- 
tion?” 

After being legislated off the Circuit Bench by 
a new Constitution creating new judicatures, he 
was under the new system often constituted a ref- 
eree. Often impatient to leave for his beloved 
rural residence, he wrote during a hearing, on the 
brief of one of the counselors : — 

While these lawyers are giving me ‘* words, words, 
words,” 
As unto Polonius Hamlet said, 
I am thinking -— aye thinking ever instead 
Of the sunshine and flowers and singing of birds. 

The autographic impromptu lines are still treas- 

ured by the possessor. 


Ex-Cuikr-JusticE CHARLES P. Day, of New 
York, who, technically convicted by the Constitu- 
tion of having lost memory and legal ability 
because over seventy years of age, is now in 
active practice as jurisconsult, with head and 
heart as young as ever, has many comic remin- 
iscences of his forty years’ continuous experience 
on the bench. During that long period he had 
naturalized ten thousand citizens. He was always 
punctilious in putting questions to applicants and 
their witnesses. Asking one of the latter whose 
eyes brimmed with Hibernian wit whether the 
applicant was respectable, he answered: “ Very 
much so, your Honor; he never had a law-suit 
during the tin years I’ve wot on him.” An appli- 
cant asked if during his residence he had been 
out of the United States, he answered, “ Only 
onst, your Honor, when I crossed the ferry into 
New Jersey.” 
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GOVERNMENT, a Christian government, gives us 
a feast every now and then; it agrees, that is to 
say, a majority in both houses agree, that for 
certain crimes it is necessary a man should be 
hanged by the neck. Government commits the 
criminal’s soul to the mercy of God, stating that 
here on earth he is to look for no mercy. Keeps 
him for a fortnight to prepare, provides him with a 
clergyman to settle his religious affairs (if there be 
time enough, but government can’t wait), and on 
Monday morning, the bell tolling, the clergyman 
reads out the Word of God: “I am the resurrec- 
tion and the life” ; “The Lord giveth, and the 
Lord taketh away”; the government agent seizes 
the prisoner’s legs and another human being is 
strangled according to law. — Thackeray. 








LITERARY NOTICES. 


THE ATLANTIC for April contains a third article 
upon Presidential Candidates. The Presidency and 
Senator Allison is discussed with the same high, non- 
partisan spirit which characterized former articles 
upon Mr. Reed and Secretary Morton. 


PRESIDENT Andrews’s great serial history of «* The 
Last Quarter-Century,” an enterprise that has met 
with increasing success, is concluded in SCRIBNER’S 
MAGAZINE for April. This installment is entitled 
‘¢ The Democracy Supreme” and brings the narrative 
down to the overthrow of Tammany and the Presi- 
dent’s message on the Venezuela Question. It is an- 
nounced that the author will revise and enlarge the 
work, and it will then be issued in book form with 
many additional illustrations. 


Tue Century for April contains a paper by Victor 
Louis Mason of the War Department entitled «+ Four 
Lincoln Conspiracies,” which presents a large amount 
of new material relating to the assassination of the 
President, and a quantity of illustrations, many of 
them from the secret archives of the War Depart- 
ment. 


Tue April ARENA is peculiarly strong. Its one hun- 
dred and seventy-six pages are literally crowded with 
live, vigorous, able and wide-awake discussions of 
present-day subjects, covering a wide range of research. 
Justice Walter Clark, LL.D., continues his scholarly 
paper on ** Mexico in Midwinter,’’ which is profusely 
illustrated with admirable half-tone illustrations. 








Is the expansion of the British Empire fraught 
with danger to the United States, and hostile to the 
interests of civilization at large? Is the policy of Great 
Britain, as ‘* a land-grabber,” and as a ruler of alien 
peoples in all parts of the world, one which must be 
execrated and opposed by Americans? These ques- 
tions are considered by Mr. David A. Wells in the 
NorTH AMERICAN REvIEW for April, in an article 
entitled, «‘ Great Britain and the United States: 
Their True Relations.” Mayo W. Hazeltine in the 
same number discusses the ‘* Possible Complications 
of the Cuban Question,” indulging in some very in- 
teresting speculations regarding the international al- 
liances which might be formed should Spain declare 
war against the United States. 


THE names of David A. Wells, Herbert Spencer, 
and Cesare Lombroso on the cover of APPLETON’S 
PoPpULAR SCIENCE MONTHLY for April at once arrest 
our attention. Mr. Wells in this number brings his 
account of «* Taxation in Literature and History” 
down through the middle ages, and shows that 
squeezing the Jews was then the makeshift for a fi- 
nancial system with many European potentates. Mr. 
Spencer concludes his serieswof papers on ‘* Professional 
Institutions” with a general review of the subject, 
calling attention to the necessity in past times of dom- 
ination that now appears irksome to many, and show- 
ing how useless are statutes that do not conform to 
the natural laws of society. Prof. Lombroso has writ- 
ten for the MONTHLY an account of ** The Savage 
Origin of Tattooing,” showing also its development 
among criminals. Pictures of the highly decorated 
bodies of three malefactors illustrate the text. 


THE March issues of LITTELL’s LIVING AGE give 
the usual feast of good things brought from the fields 
of history, biography, discovery, travel, romance and 
poetry. Among the many valuable papers which ap- 
pear in these numbers may be mentioned: * John 
Stuart Blackie,” by A. H. Miller; «*Our Limited 
Vision and the New Photography,” from the «* London 
Lancet” ; ‘* Reflex Action, Instinct and Reason,” by 
G. Archdall Reid; «+ A Sister-in-Law of Mary Queen 
of Scots,” from «« Blackwood ” ; «¢ The Two Dumas,” 
by C. E. Meitkerke; «*The Evolution of Editors,” 
by Leslie Stephen; and ‘ Florian,” by Augustus 
Manston. 

In Lipprncott’s MAGAZINE for April, I. J. Wistar, 
ina brief but very solid article on ** Penal Adminis- 
tration in Pennsylvania,” tells what has been done 
and what may or should be done in the way of prison 
reform. 
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the rapidly developing international questions of the 
day. In the April number there is a full and able 
editorial discussion of the complicated African situa- 
tion, which is described as ‘‘ the drama of * Europe 
in Africa.’’? The mixed interests and motives of Eng- 
land, Russia, Italy and France in the Dark Continent 
are clearly set forth. Russia’s general attitude toward 
the European powers is also discussed, and the edi- 
tor comments briefly on America’s relations with 
Spain, our interest in the Cuban revolution, and the 
present status of the Venezuelan boundary dispute, 


A NEW romance by Anthony Hope begins in the 
April McCuure’s. It is a tale of novel and thrilling 
adventure, like the «* Prisoner of Zenda,” and is said 
to be even more engaging than that, in both character 
and incident. 





BOOK NOTICES. 
LAW. 

A TREATISE ON PLEADING, PRACTICE, PROCEDURE, 
AND PRECEDENTS in Actions at Law and Suits 
in Equity. By SamMueL Maxwe ct of the Su- 
preme Court of Nebraska. 
State Journal Co., Lincoln, Neb., 1896. 
sheep. $6.00. 


Law 


Judge Maxwell has rewritten and rearranged a 
large portion of this treatise, so that the work is now 
much more serviceable and complete than ‘heretofore. 
The fact that six editions have been required to meet 


the demand for the book speaks volumes for its | 


merits. 


THE AMERICAN CORPORATION LEGAL 
Vol. IV, to January 1, 1896. 
Co., Plainfield, N. J., 1896. 
$6.00. 


MANUAL. 
Honeyman & 
Law sheep. 


This is a compilation of the essential features of 
the statutory law, regulating the formation, manage- 
ment and dissolution of general business corporations 
in the United States and other countries. The laws 
of the several states and foreign countries are fully 
stated, and many helpful forms are given. Attorneys, 
corporation officers and business men will find the 
volume very useful. 


A TREATISE ON THE AMERICAN LAw oF ATTACH- 
MENT AND GARNISHMENT. A complete state- 


THE REVIEW OF REVIEWS is almost indispensable 
to the general reader who wishes to keep abreast of 


Sixth Edition. | 


ROswELL SHINN of the Chicago Bar. 


The 
Bowen-Merrill Co., Indianapolis and Kansas 


City, 1896. ‘Two vols. 


net. 


Law sheep. $12.00 

Mr. Shinn has given the profession an exceed- 
ingly valuable and exhaustive work in this treatise. 
Covering a broader field than any previous publica- 
tion upon the subject, and with its material system- 
atically and judiciously arranged, it furnishes the 
practitioner with an admirably complete and accurate 
statement of the rules of practice and the principles 
governing the Law of Attachment and Garnishment. 
The subject is one which enters into the practice of 
every lawyer, and this treatise should find a place in 
every office library. 


A TREATISE ON THE LAW OF NEGLIGENCE. By 
Horace SmitrH, B.A. Second American from 
second English edition. Re-edited and en- 
larged with the citation of all the American 
Cases brought down to date. By JaMEs AVERY 
Wess. The F. H. Thomas Law-Book Co., 
St. Louis, 1896. Law sheep. $6.00. 

Mr. Smith’s treatise has always been recognized 
as a clear, concise, and at the same time comprehen- 








ment of the general principles applied by 


courts of review and of the common rules gov- 
erning the practice under all statutes. 





| standard we have much room for improvement. 


sive exposition of the Law of Negligence. Mr. 

Webb’s addition and notes evidence careful research 

and discrimination, and the work in its present form 

is admirably adapted to the needs of American law- 
yers. 
MISCELLANEOUS. 

AN EXAMINATION OF THE NATURE OF THE STATE. 
A Study in Political Philosophy. 
Wooprury WILLouGHBY, PH.D. 
Co., New York, 1896. Cloth. $3.00. 

The student of political science will find much of 
interest and value in this work. The author’s aim 
has been the construction of a true system of political 
philosophy, and the determination of the ultimate 
nature of the state, and the grounds upon which its 
authority may be justified. While popular govern- 
ment is, in Mr. Willoughby’s opinion, the best 
type thus far disclosed, he is not blind to its de- 
fects. ‘* Democracy,” he says, ‘‘ is by no means a 
simple government, nor one easily administered, but 
rather the reverse: it is one which presupposes a 
high morality, an advanced state of education, a 
great degree of self-control, a considerable amount of 
material and social equality, and above all, the active 
and disinterested participation of the wisest and best 
of its citizens in its political life.” Judged by this 
We 
hope this book will be widely read and seriously 


By WESTEL 
Macmillan & 


By | considered. 
























QD yn hots lire. 











